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CERTIFIED COURT REFPORTERS/VIDEOGRADPHERS

SURPEBRIOR COQURT OF THE STATE OF CATIFORNIA

COUNTY OF LOS ANGELES, VAN NUYGE COURTHQUSE BAST

JNS COoprY SERVICE, INC.,
Plaintiff,

vs. No. LCO&8480

CPTIMA FUNDING, INC.; ATI VOLUME I
SHAH; DAVID TAYANIFCUR;
DOES 1 through 25,
INCLUSTVE,

Defendants.

M M e e Rt M e hr e e e s

DEPOSTTION OF THE PERSON MOST KNOWLEDGLEAEBLE
OF OPTIMA FUNDING, TNC., AND ALITI SHAH, taken on
hehalf of the Plaintiff, at 14156 Magnelia DBoulewvard,
Suite 200, Sherman Caks, California, commencing at
10:54 A. M., on Wednesday, February 2, 2005, pursuantl
to Notice, before ALLA FONTO, CSR No. 11046, a
Certified Shorthand Reporter, in and for Lhe County

of Los Angeles, State of California.
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APPEARANCES:

For the Plaintifr:

AW OFICES OF BRIAN A. MANSON
BY: BRIAN A. MANIOWN, ESQ.
14156 Magnolia Boulevard

Suite 200

Sherman Qaks, California 91423
{(818) 906-008B0
bmansonfmansonlaw. com

- and -

LAW OQFPFICES OF HRAVID L. AMERAUT
BY: DAVID .. AMEKRAUT, RSQ.
2272 Colorado Boulevard

Suite 1228

T0os Angeles, CaliTornia 20041
(323) 344-4244

For Lthe Defoandants:

RREEER LAW OQFFICHES

BY: TERRI BREER, E3Q.

940 South Coast Drive

Suite 115

Costa Mesa, California 92626
(714) 444-1431
terrif@hreerlaw. com

Also Present:

Eric Rigney

JONNELL AGNEW & ASSOCIATES
(800) HZ4~DEPO
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CERTTEFLLED COURT REFORTERS/VIDGBOGRAFPHERS

1 I N D EFE X
{Conlkinucd)
Z
3 QUESTIONS INSTRUCTED NOT TO ANSWER
4 FAGE LINE
5 69 5
& 159 22
7 160 16
8 ' 177 24
G .78 11
10 178 22
11 221 11
12 222 3
13 222 25
14 225 20
15 226 13
14 227 3
17 227 15
13 227 27
19 228 17
20 230 16
21
22 INFORMATION REQUESTED
23 PAGE LINLE
24 128 3
25
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SHERMAN OARS, CALIFORNIA; WEDNESDAY, FREBRUARY 2, 2005

ALI 3HAH,
called as a witness hy and on hehalf of
the Plaintiff, heing first duly aworn,

was eXamined and testified as follaows:

EXAMINATION

BY MR. MAMNION:

0. All right. Mr. Shah, do you want me Lo call
you Mr, Shah or A1i7

Al Mr. Shah is goeod, or whichever way.

0. T got it. You know we're here at your
deposition —-

A, Uh~-huh.

0. =~ in this, what I call, a junk fax

litigation. I am golng to depose you redarding your
background, your affiliation with Optima Funding, the
company operations of Optima, how Optima generates

its leads and certain unsolicilted faczimile

i ]

advertisemsnta. That's the fechnical teaerm. I may
nse the term "junk faxes"™ to have the same meaning as
unsolicilbed facsimile advertisements. All right?

A Uh-huh.

JONNELL AGNEW & A3SOCIATES
(800) 5Z4-DEPO G
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Q. Have you ever had your deposition taken

hbefore?

A. Yeah, 1 have.
Q. What were the circumstances?
A It was a few yesars ago. Tt had to do with a

retail company.

Q. A retail -- what was your position with that

company?

A. T was dolng a depo for an employee for that
company.

Q. I am net sure what you mean.

A. It was an employee ol CLhat company. They

wanted me to come in five, s5ix years ago.

Q. Were yvou the plaintlff or the defendant in

that matter?

A I wasn't eaven 1in it. They just depo'd {sic]

Q. They deposed you as an employee of the

company?

AL Yeah.

Q. What was the type of litigation, if you
know?

Al You know what? I don't recall. Tt was —---

they depo’'d me. It was it.

Q. You probably remember, then, that there are

JONNELL AGNEW & ASSQCIATES
(800} 524-DLFO
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certain ground rules for a doposition?

A, th-huh.

Q. First and foremost is that we don't
interrupt each olthew. We have a court reporter here
taking down your testimony and mine, and in order to
do that, she needs to be able to hear esverything T
say distinctly L[rom everything you say. Tt'=
important that you let me ask an entire guestion, and
TT1L let you give an entire answer.

Ia that clear?

A T think so.

Q. It's alse imporlant tThat you know your
testimony 18 being taken under cath. This cath is
the same oath that will be taken in court. You are
under penalty of perjury. Your testimony can be used

in trial.

Do you understand that?

A. Yes.
0. At the end of the deposition, vyvou will be
sent a written transcript of the dquestions and

answerz haore, You will he able Lo make any changes
or corrections, but if you make substantial changes,
those can be used to affect your credibililty at

trial.

Is that clear?

JONNELL AGNEW & ASIOCTATRS
(800) 524-DERPD
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A. Absolutely.

0. Tt's dmportant to answer these guestions out
loud rather than just with a nod or other gestures.
Again, the court reporter has fto bes able to take
these things down.

Do you understand that?

Al Yes.

Q. It's also better rather than "uh-huh" or
"huh-uh" te =zay "yes" or "no" so it's clear to the
court reporter. Okay?

A Okay.

Q. Is there any reason vyou can't give complete
and accurate testimony today?

A No.

Q. Are you on any moedication at this time that
might affecct your ability Lo answen?

AL No.

0. Are you undergoing any significant life
stress events —-= a marriage, divorce, new child, new
job -- anything that is golng to affect vyour ability
to testify today?

AL No.

0. In addition teo testifying as an individual,
you are also Lesgtifying today as a person most

knowledgeable abhout certain matters with respect to

JONNELL AGNEW & ASSOCIATRS
(200) 524-DEFO

1056 50BNM

L10:57:06RM

1081 6AM

10571250
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Optima.

Did your attorney go over with yvou the
Deposition Notice and those areas that would be
coverad?

MS, RBRERR: I'm going to object beacauvuse that
would certainly invade fhe attorney-client privilege.

MR. MANSON: ©Okay. All vight. In that
case, let me go ahead and intreduce the firast
exhibit. This is a Deposition Nolbice that was served
on your counsel, your attorney. Thexe is a copy, and
there i3 a copy Lor Lhe recofd. We can have this
marked as Exhibit 1.

(Plaintiff's Exhibit 1 was marked for

ildentification by the court reporter

and is bound under separate cover.)

EY MR. MANSON:

0. If you turn to Page 2 of fhis document,
there are five numbered areas thal go to the person
that for which you have been identified as the person
moat knowledgeable. I'm golng te run through them
really quickly.

Rather than running Through them, let me
juslt say for the record, please read the first one.

Are you the person mest knowledgeable at

Optima to testify abeut the things Lhat are descrihed

JONNELL AGNEW & ASSOCTATES

(800) 524-DEFO 10
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in Item No. 172
Al Yes.
G. Same guestion with respect to No. 2.
Are you the person most knowledgeable to

testify with respect to those things at Optima?

A Yos.

0. Same gquestbion with respect to No. 3.

A, Yes,

Q. Sama guestion with respect to No. 4.

A. Uh-huh, vyes.

Q. Game question with respect to No. 5.

A On No. b, when they come in, I do forward

Lhem to my attorney.

0. When what comes in?

i nemands. When you gay, "Information with
respect to the demands, allegations, claims and
complaints," yes, T would be. But I --

Q. ¥You forward them to your attorney?

A, Yas.

0. Bub on initial rcceipl, you are the person
who sees them and gets them?

Al Correct .

Q. We'll get back to that. I want to start out
with a little bit of yeour personal background.

Would yvou state and spell your full name for
JONNELL AGNEW & ASSZOCTIATES
(800) E524-DEPO 11

10502300

10:58:48AM
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the record.
A Ali, A-1-1; last name Shah, 3-h-a-h.
0 Have vou ever used or gona hy any other

names or any variations or derivations of your name?

A. Shah Velayati.

Q. Can you spell Velayvati?

. V-e-l-a-y-a-t-i.

Q. Any other spellings of your name that vou

ever used that might appear on any particular

document s7?

A. Nao.
Q. Pleaze state your home address.
A, 4066 Riveli, R-l=v=o~1-i, WNewport Beach,

Calilornia 92660,

Q. How long have you lived there?

A. I just moved to that address akout a month
agao.

o About a month agn. What was your prior

address?

A. 6233 Residencia, R-e-g-i-d-e-n-c-i-a, in
Newport Beach, California 82a60.

. And why did you move?

A Why did I move?

0. Waa there any particular reaaon or Jjust

M&. BREER: Is there any particulax

JONNELL AGNEW & ASSOCTATES
(00} L24-DEERO

12

LI 00 2R

11:00:300M

Li:0l:00aM

1101 060M

11:0): 2300



10

1]

1.2

13

14

1Le

17

18

19

20

21

22

23

CERTIFILD COURT REPORTERS/VIDEOGRAPHERS

relevancy?

MR. MANSON: Maybe.

BY MR. MANION:

o » oo

o]

Waz it by rchoice?

Absolutely.

Are you married?

Nao. Thanks for asking.

What iz your businesge addregs?

It is 5 Hutton, H-u-t-t-o-n, Center Drive,

Suite 120, Santa Ana, California 82707.

Q.

And is Lhe Optima Funding business located

at that address?

A
0.
A
0.
address?

A.

Tt sure is.
How lang has Optima heen at that address?
Approaching two years.

Is that the physical address or a malling

That is the physical address.

And please atate yvour date of birth.
9/15, 1979.

Your oitizenship?

T was born & citizen, born in Miasouri.
United States citizenship?

Ves.

T also want to ¢get into gsome background,

JONNIELL AGNLEW & ASSQCIATES
(B00) 524-DEPO

11:01:35nM
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some general background on Optima Funding.
How long have you been with Optima?z
AL Since June 6.

Q. Of what year?

AL 2003.
Q. Thank you. What was your position when you

atarted there?
A, Prasident.
Q. Did you found the company, or were you a

founder or co-founder?

A Yes.

0. Were there other founders along with you?

A. Were there oLher founders along wilth me?
Yes.

Q. Who were those people?

A. There was larzad Nafely.

(. Can you spell that for me, please.

. F-a-r-z-a=d, N-a-f-e-i-vy.

Q. E-i-y?

AL Correct.

Q. Anyvone else?

AL No.

0. Iz Farzad Nafeiy -- am I #aying that

correctly?

FA Yes.

JONNELT. AGNEW & ASSOCILIATES
(800) 224-DERO

11:03:01Ap

11:03:12nM

11:03:22AM
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1 Q. s he =sti1ll with the company?

2 A He sure is

3 Q. What 13 his title?

4 A Az far asz title-wise, no zet Libtle for him.
5 0. Do you have a set title as president?

& A Ul-hub, yes.

7 Q. Are you a director of the companv?

8 A, I sure am.

9 Q. Whe are Lhe other directors?

10 A Just me.

11 o. Do you hold any other titles al Optima

12 begides director and president?

13 A. And secretary.

14 0. I helieve you stated you founded Optima in
15 20032,

16 Is it a corporation?

17 Al It sure is. Yas.

18 Q. Did yvou operate 1t in any way prior to

19 incorpeorating it as a scle proprietorship or any
20 other partnership or any olher business?

21 A. M.

22 . Do you have significanlt stakes in any other
23 businesses, whether as a director, more than a five
24 percaent sharcholder or as an olficer?

25 ME. BREER: I wanlk Lo Dbjeét herc. Wae aan

JONNELL AGNEW & ASS0CIATES .

(800 524-DEFRO

11:64:05AM
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talk aboulb it, bul I am curlous as to whal sort of
admisgsible evidence you think his prior business
affiliaticons would have.

ME. MANSCON: I believe his prior business
affiliations are relevant fo everything from hisa
management ability and his inveolvement with the
company to just a very broad range of things on a

personal level.

MS5. BREER: lhet's sea. Go ahead.

ME. AMKRAUT: And his knowledge of the law
such as the TCPA and the faxing provisions of the
TCRA.

MS8. BREER: You are right. It may have aome
asslistance.

BY MR. MANSON:

0. Again, have you had any significant stale or
interest in another business, whether as a [ive
percent orx greater equity interest holder, an officor

or direcLor position?

A O another company?
Q. Yes.
A There 1s Shah Enterprises. That's the only

company.

2. What business is that?
. It's a holding company.

JONNELL AGNEW & ASSOCIATES
(800) 524-DEFO
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O

o

B D

Q.

shah spelled like your last name?
Absolutely.

Ts that a cvorporation?

Yas, a corporation,.

What does it hold? Does it held any other

buasinesseas?

{ﬂ.\a

Q.

No. Mainly for real estateo.

Does Optima have any parenl company or any

subsidiaries?

A.

A

Q.
Funding?

A

0.

s

Al

No.

How many stockholders are there of Optima?
There is only one.

Are you the sole stockholder?

Correct.

Are therc any other officers of Optima

No.

You are the zsole officer?

T'm the sole foicef.

Do you make all decisicns for Optimat
Mozt of Lhem.

Who else makes deciasions for Optima?

There are employees Lhat can make decisions

depending on what decision is Lo be made: Who gets

the coflfee.

JONNELL AGNEW & ASSOCIATLES
(B00Y 524-DRPO

1

11:06:36AM

L1:06:52AM

11:07:010M
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0. Significant company decisions.
A Okay. Right.

Q. Thal would be you?

A ves.
0. As president, what are your duties?
A. My duties are Lo basically maintain tLhe

numpbers Lhat the company is dolng, kocp the sales
force din line and just -~ there is a wide array of

duties that I have.

. Are you in the office uasuvally Ffive days a
wealk?

AL Yes, I am.

0. When I say "in the office," 1ls that the

affice at 5 Hutton Center Drive?

A Yes.

2. Does Optima Funding maintain any other
physical locations, physical offices?

A Neo.

Q. Noes 1t use any other malling addresses
including any FP.O. boxXes?

Al No.

Q. Do any of thae employees work from home or
Irom any other location;?

AL No.

Q. 8¢ 5 Hutton Center Drive is the sole

JONNELT, AGNEW & ASSQCIATES
(800} 524-DREPO

18
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location at which any Optima Funding relations take

place?
AL Yeas.
0. At Optima who 1s in charge of legal and

regulatory compliance?

A Thegal and regulatory compliance -- that
would be —-- I have a different =set of attorneva; so

the question fo that —-
Q. T will expand a little bit.
Are there attorneys in-house at Opltima? Are
there altorneys who are actually employees of Optima

itself?

A. No, nobt in-house. No.
0. In-housa, with that meaning, as emplovess,

who would be the peraon who deals with those
attorneys? Who is in charge ol working with outside
attorneya Lo make sure that Optima is in compliance

with DRE, Nepartmenl of Real kEstate laws and other

lawa?
A. Okay. I den't undcrstand yvour queation.
0. Okavy. Wheo iz —--

MS. BREER: I want to at this point -- 1
don't know what Lhe information is going te -- well,
I just want to make sure he understands tLhat he is

nol to give any information that would be protected

JONNLELL AGHNEW & ASZOCIATES

(600Y 524-DEPO 18

T1:08: 58AM

11:053:174M
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by Lhe attorney-client privilege.

S0 any information that you have, if yvou're
going to answer this question, 18 just based on naot
information from olther altorneys.

MR. MANSON: Right. I am not asking --

MS5. BRELER: I don't cvon know if it's
getiting in there, but he seems confused. It might be
because a lot of this 1s =-

BY MR. MANSOMN:

Q. T am not asking about Lhings, spocific
things that your attorneys may have told you aor
things that you-may have told your attorneys.

I am asking who at Optima interacts with
your attorneya? Who 15 the person alt Optima who 1is

reaponsible for working with albttorneys on iasuegt

AL Donna Thomson.

0. What iz Lhat person's name, please?
P Donmna Thomzan.

Q. Ia there anybody else?

4. The thing is --

MES. BREER: Let me make sure -- flrst ol
all, other than yourself. I don't know thalL he has
even mentioned --

MR. MANSON: He hasn'l mentioned.

M5. BRELER: Okay.

JONNELL AGNEW & ASSOCIATES .
(g00) H24-DEFO 20
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BY MR. MANSON:

Q. Do you interact with your attorneys?
2. I do. Yoah.
0. Then youn mentionad Donna Thomson. Is Lheres

anyonc cise who would ftalk to your attorneys, any

oLbLher employee of Optima who would talk o attorneys?

A No.

0. Who 1s Donna Thomson?

A Donna Thomson —-- she doeeg the marketing for
Optima.

Q. When yvou say "does the marketing," what do

vau mcan?

A Handles The marketing. We have different

vendors that wo work with.

. Ts she in charge of marketing, then?

A Yes.

(). ITs there anyone else in charge of marketing?
Al Her assistanl Daniel Rudd.

0. Could yvou spell that last name?

A. R-u-d-d.

0. Is there anyone at Optima that's the primary

contact for the Department of Real Estate?
Al Na.
0. Tf the DRE, Departmeni of Real Esbate,

interchangeabls -~ if they were Lo contact Optima,

JONNELL AGNFW & ASSQCIATES
(800) 524-DEPO

21
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who would they talk to?

A They would call mae, if they would like.
0. Who 1s in charge of lead generation or

working with lead generation or referral companics?

A. Donna Thomson and her assiztant.
Q. Does Donna Thomson have a title?
A. Does she have a btitle? She is3 in charge of

marketing.

0. Is she a vice president of marketing?

A No.

Q. Manager of markelbing?

A No .

Q. No Citle?

A. Mo . It would be markeling manager -- you

could put,

0. She doesn't have a formal title on a

business card, for instance?

N, She does. I don't recall what that is.
). There is one, bul you just don't recall?
A. Yeah.

Let's talk a little bhit about marketing.

2D

T am going to walk through a couple of
elements of marketing and these lead generation

companieas and ask you Lo Louch on them.

Wha writes tho copy for your advertigements,

JONNELL AGNEW & AZSOCTIATES
{800) 524-DEPO

22
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the veorbiage?

MS. BREER: I am going Lo obhject. That's
kind of uncertain. Can you rephrase 1t? T mean,
"advertising" -- that's awlully broad.

BY MR. MANSOWN:

Q. What advertising methods does Optima use?

Al Different types.

Q. What are those different types?

A Az far as media?® Tsg that whal you arse
saying?

0. Sure.

A We have billboards. We have TV commercilials.
We have print ads.

0. Are there any radioc ads?

A No.

Q. Direct mail?

A Dircclt mall —-

M5. BREER: T'm going to cbhject. That's
leading. He will tell you.

MR. MANSON: I am allowed to be leading in a
deposition.

M5. BRLEER: I doen't think.

BY MR. MANSON:
Q. Does Optima do any direct mail advertising?
A. Yeas. To our clients, to our own list of
JONNELL AGNEW & ASSOCIATES 57
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clients.

0. Okay. Let's talk about televigion ads.

I, Okay.

Q. Who writes the script for those ads?

A, The television companies, the vendors that

wa work with, the different channels that we work

wilh.

Q. RPo they alzn -- T am zorry., Let me rephrase

Chat.
Wheo approves or refuses the advertisements
prior to Chem being aired?

M5, REEFEE: Firat of all, thabt's kind of

speculative. That assumes Lhalt some are being alred

right now. I don't know. Maybe there is. But maybe

can you lay a little more foundation --
MR. MANSON: GZure.

[ ERELE: -= 2o 1it's not uncertain.

Hv]
’

MR. MANSON: e specifically said that

Optima engages in Lelevision advertiszing. I'm asking

that =-- then he =said that a televigion company
prepares Lhe gscript for Lhe advertisement.
BY MR. MANSON:
0. Does Lhe television company also —-—
MS. RBREER: Mayhe we can define fthe time

period you are talking about.

JONNELL AGNEW & ASSOCIATES
(800) 524-DEPO
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BY ME. MANSZSON:

0. During calendar year of 2004, Jlel's say,
I correcl in saying that in Calilornia year 2004,
television companics would prepare scripts for

commercials?

o m

A. Give us ideas.

0. Give you ideas?

Al Yes.

0. Who would bhuild on those ideas and turn them

into a finished advertisement?
. I would.

Q. You would., Okay. After an advertisement

was filmed, did scomeocones al Optima review il prior to

it being aired on televisiaon?

Fig Yes,

0. And who would that person be?

AL Me .

0. Did you have to give an approval of The

final product bhefore it was aired?
A. Absolutely.
Q. And approximately how many different

Lelevision advertiscments did you approve during

20047
AL Saveral.
0. "Seoveral," more than 10 or less than 1072

JONNELL AGNFEW & ASBOCIATES
(800) 524-DEPO
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AL Moare than 10.

0. Could you give an eatimalte of how many

"several" mighl be?

A. I couldn't becauso there's different

versions on a TV commercial.

Q. Let's, then, talk -- you also mentioned
print advertisements?

A. Uh-hul.

Q. Who prepared the text or ceopy for print

advertisemants?

A. I do. As Lar as who approves or who

preparcd?

0. Prepared.

A, Donna Thomson.

Q. Then who approves them?

A. I do.

Q. How aboul any graphics that are involwved

print advertisements? Does Donna prepare those?
. Yes.
Q. Do you approve those?
A, Uh-huh.
Q. You have final approval on the complate
advertisement before 1t runa?

A. Yes.

(. Same -~- T won'lt =say "same rguestions.”

in

TH:17:16RM

LL:17:32RM

11:17:410M

1118 0daM

T1:A18:120M
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1 You mentioned that you sent direct mail to
i your client list?
) 3 A, Uh-huh.
4 Q. How is that client list derived or prepared?
5 . How ia it derived or prepared? 10208 26AM
0 o. I will rephrase.
7 Where do you get Lhe names of clients to add
a3 Lo this 1iat?
- 9 A, The clients that have basically -- repeat
10 your guestion. I am not understanding. 11:18:15AM
i1 0. As I understand it, you =said Oplima sends
12 direct mail to c¢lients on COptima’'™s own client list?
13 A Correct.
""" 14 Q. Where do you get the names and addressesg on
15 that client list? 11 A0 B0AM
16 A, The folks ——- family members that we have
17 done loansgs for.
18 0. Okay. Again, I'm going Lo say please don'l
19 interrupt me so the court reporter can get it down.
5 20 MZ. BREER: I don't know why Lhat confused 11:19:06aH
a 21 VOu .
: 27 BEY MR. MANSON:
23 Q. What types of advertlisements do you send o
_ 24 them? Iz it simply a copy of your print ads, or are
i
. 25 there apecific things targeted to existing clienta?  |1l:18:19M

JONNELT AGNEW & AS3SOCIATES
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A. We send them T-shirts, mugs wlth Optima logo
on it. You kneow, nice gifts. Something like that
{indicating), like the black mug that will say

"Optima Funding” on it.

Q. Okay.
A. It's freezing in here.
Q. I know.
There is a Lthermeostat right behind you. If

you want to adjust that, Terri.

M&. BREER: Let's see. It says 71, which is
shocking.

MR, MANSON: It doesn’'t feel like 71.

MR, AMKRAUT: It is cool in here.

M3. BREFR: Hold on. For whatever reason —-
there i1t goes. Okay.

MR. MANSON: That would be an interesting
read in the transzscript -- the temperature discussion.
BY MR. MANSOW:

Q. Do you ever send any kind of direct mail,
whether it's small gifts, as you mentioned, or
advertising to non clienta?

Al To nen clisants?

Q. Or to prospective clientsa, people who
haven't done business with Optima in the past.

AL Repeat that guestion.

JONNELL AGNEW & ASSOCIATES
(800} H24-DEPO 28
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0. Sure. You mentioned that you sent direct
mail which vyou described as mugs, T-shirts, small

gifts or nice gifts to past ¢lients and ltheir

families, T kelieve. BAm I correcl in restating what
you sald?

A. Correct.

Q. Do you ever aend thoss same types of things
to prospective clients or non clients?

A Nao.

0. What is Optima's advertising budget for
calendar year 2004, let's say?

AL That's --

M&. BREER: I don't know why that would he
relevant. I mean, what the budget would have to do
with -- I don't even see how it would lead to
anything admissible.

THE WITNESS: I conldn't tell vyou. There
are different budgets for different areas of the
bhusiness.

BY MR, MANSON:

0. I am asking for advertising,

Al I couldn't tell yeou. I can find out for
you.

Q. That would bhe helpful.

A. Absolutely.

JONNELL AGNEW & ABESOCIATES
(BOQ)y 524-DEPC 79
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¢. . Would vyou happen to know any particular
aspects of Optima's budget for, say, direct mail, as
you have described your direct mail when you send
emall gifts to c¢lients and so on? Do yvou know what
the budget would be for that in a year?

A, I couldn’t tell you.

Q. How about in any particular month? You can
name a month.

A. T can find out for you, though.

Q. That would be great.

3

Do you know how much it spent in 2004 in TV

ada?

A. I couldn't tell vyou, but I can find out for
you.

Q. Do you know how much they spent on
billboards?

M3, BREER: I will have a running objection
on the relevancy of anything regarding the amount of
money they are spending.

But yeu can go ahlead and answer. I will
preserve the objection.

THE WITNESS: I can Ifind out for you.

BY MR. MANSON:
Q. Thank you. Rather than deal with relevancy

objections, let's get a little bit into the meat of

JONNELTL AGNEW & ASSQCIATES
(800D) b24-DEFO
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this case.

Have you ever heard of a federal law called
the "Telephone Consumer Protecltion Act” of 1991 also
known as the TCPA?

MS. BRLEER: At this point, too, T also want
to object because I am sure that that guestion is
seeking for information that would be protected by
the attorney-client privilege.

And I will instruct the witness -- YOI Ccan
answayY, but only to the extent That any knowledge
that you have of that act is independent of anything
that you may have learned from an attorney or from me
or any other attorney.

MR, MANSON: From any attorney representing
Optima, pleases, becausse other attorneys may have --
like, I contacted him regarding TCPA. That's not
privileged. When I sent him a demand letter, that'=
not privileged. Se it's not just any atiorney. If's
any attorney IEPIESenfing Optima.

ME. BREER: PBuft he alse has to bhe
comfertable that he can respond to that guestion and
he can differentiate whether it was -- he learned a
particular aspect of that.

With that admonishment, if you feel that yon

can answer independent of any information, you can do

JONNELL AGNEW & ASS50CTATES
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50 .

THE WITNESS: Okay.

M5, BREER: Otherwise, T will instruct you
not to answer.

BY MR. MANSON:
Q. Let me raphrase the question, please.

Have you ever heard mention of the TCPA, the
Telephone Consumetr Protection Act of 19921, from any
attorney not representing vou or Optima Funding?

AL Yes,
Q. Can you recall the first time that you heard
of the TCPA I[rom any alttorney other than one

representing Optima or you personally?

A. No. I can't.

Q. Can you approzimate when that might have
been?

A, I can't.

0, Can you place it in a vyvear?

A, I couldn't. No.

0. Were you aware of the iaw on January 1,

20047
MS5. BREER: 1It's heen asked and answered.
He said he couldn't place it as to a date.
MR. MANSON: I would like to try a couple of

specific dates to see 1if he has heard of it relative

JONNELL AGNEW & ASIOCIATES
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to then. He might not be able f£to place it to a year,
but he may know if he has heard of it before a
particular time.
BY MR. MANSON:

O. T,et me step back.

Have you heaxrd of the TCPA prior to July 1,

20047
A, T don't recall. You are going back -=- I got
50 much in my mind. I couldn't tell yvoau. T do know

what the TCPA i3, to answer your gquestion.
0. How Familiar are you with the TCPA?
M3. BREER: T'm going te object. I don't
know what +that means: "How familiax?”

BY MR. MANSON:

0. Have you ever read the text of the law
itself?

AL The text of the law?

Q. Of the TCPA.

A Exactly what do you mean by "text"?

Q. Have you read fhe words of the law itaelf?

A, The words -- 1 don't understand. Explain

what you mean by that.

Q. Sure.
A. The definiticon of it? Ts that what you are
asking?

JONNELL AGNEW & AZSOCIATES
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Q. Right. Have you ever seen a plece of paper
with the text of the statute laid out, and have you

read that?

A, I wenk over it once, maybe, I believe.
Q. Qkay. |
M5. BREER: That'a okavy.
MR. MANSON: I beg your pardon?
MS. BREER: That's fine. You can answelr,
BY MR. MANSON:

Q. So you believe you have read the words of
the law.

Do you have any idea when you might have
read that?

A No, I don't. I can't recall that.

Q. ODkay. Has Optima ever been sued [orxr TCPA
violations other than this acticon?

A I helisve 30.

Q. Can you tell me -- has there been one other
suit or more Lthan one?

A, More than one that I can recall.

Q. Can you recall an approximate number or a
range of times that OQptima has been sued for TCPA
violations?

A. Gosh, a couple.

Q. Mare fhan five?

JONNELL AGNEW & ASSOCIATES Y
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A, T don't recall. A faw, though.

Q. How many of those are ongoling right now?

A. There i1is one that T am aware of -- Jimmy
Sutton.

Q. Okay. Are there any othera?

A Any others? There might be. I just don't

recall right now.
Q. I think we may have some informatilon on that
in the documents that you have produced.

Have you personally ever been sued for TCPA
viclations other than this lawsuip?

A, T believe so. Fersonally by Jimmy Sutton.

0. And are there any lawsuits against you
personally that you are aware of for TCPA violations?

A. Not that I am aware of, but there might be.

Q. Have you ever had any other ~- let me
rephrase that.

Has any person or entity =-- hy "entity," 7T
mean any business, any government agency, any
consumer group, any person or entity ever sant you
any letter or any other notice ragarding TCPA
violations?

Ms, BREER: Can we break it down. It's a
little compound.

MR. MANSON: Yes.

JONNELL AGNEW & ASSOCIATES
(800} 524-DEFO 35
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BY MR. MANSON:

2. Has any person sver sent vyou a letter or

notice regarding TCPA wviolations?

A. Yes.
0. And how many individuals have done so?
A, I don't recall, but I forward them to my

attorney.
0. Are there a lot or a very few, o©or can you
give me a range of how many there might have been,

gay, in 20047

A, I couldn't, but you can ask my attorney.

Q. Your attorney is not under ocath. I gcan't
ask her. And also you have been designated as the
person most knowledgeable about that issue. That's

why I am asking you.

M3, BREER: He did say other than his
attorney. Obviously his attorneys are more
knowledgeable, and he mentioned that when you went
over those,

MR. MANSON: Yas.

BY MR. MANSON:

0. Have there been more than 10 such letters
from individuals in 20047

A When you say "letters," stating whatL?

Q. Alleging TCPA viclations.

JONNELL AGNEW & ASSOCIATES
(800) 524-DEPO

36

11:29:01.AM

21:2%9:184M

L1:-28:32AM

11:29: 4230



10
11
12

13

15
16
17
18
19
20
21
22
23
24
25

CERTIFIED COURT REPORTERS/VIDEOGRAFPHERS

The temperature is a little better. TIt'a
warming.
M3. BREER: Ts 1t?
THE WITNESS: Repeat the guestlion again.
BY MR. MANSON:
Q. Yes. Has Optima recejived more than 10
letters from individuals regarding or alleging TCPA

violations during 20047

A, I don't know if it was more than 10, but it
might have been.

(o I don't want to put words in your mouth.

A. Okay.

Q. But I would assume that you are saying --

I'm not going te put words in your mouth.
1]

Have there been more Lhan 5 such letters in
20047
.Am Yes.
Q. More than 5; maybe more than 10. You are

not sure; is that correct?

Al Correct.

Q. Thank yocu. How about letters from business
entities, other corporatiens or partnerships, limited
lisbility companiea? Have you received any letters
from them alleging TCPA violations during 20047

M5. BREER: Isn't that the same questicon?

JONNELL, AGNEW & ASS0CTIATES
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Se you are breaking it down to individual --
MR. MANSON: I azked about individuals, and
now I'm asking businesses.
M3. BREER: Were you c¢lear that —-
THE WITNE3S: NG .
M3. BREER: =~- he was making a distinction?
THE WITNESS: No.
MS. BREER: Were you talking about 10 total?
THE WITNESS: Yaah.
M&8. BREER: That's why I thought he might
have been misled.
BY MR. MANSON:
Q. T.et me ask you te clarify your answer, then.

Dealing with individuals, did Optima receive

more than 10 such letters in 2004 from individuals?
A. I already answered that question.
Q. I bhelieve there is =some confusicn.

MS. BREER: First he asked you about
individuals, and then he 2aild, "Have any entities.”
And T am saying were you aware he was differentiating
among them?

THE WITNESS: No.

BY MRE. MANSON:
0. Bdd now I am going back and saying there is

a difference. Like Jimmy Sutton is an individual,

JONNELL AGNEW & ASSOCIATES
(800) 524-DEPO
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and JNS Copy Service is a business. I'm
differentiating those.

A. Okay.

0. Did you receive —-- did Optima receive more

than & letters from individuals during 2004

alleging --

A Yes.
Q. Is youxr answer the same that it was around
10 from individuals. Might be moxre or might be

something over 57 is that correct?

Al Yes.
Q. Now, again, moving te businesses, or
entities, how many such letters -- first, has Optima

received any letters from entities, business

entities, alleging TCPA violations during 20047

A, Yas.

Q. Can yaultell me approximately how many?

Al I can't tell vou approximately how many.
Na. I den't know the exact number.

Q. I am not asking for the exact number,

asking for your best estimate.
A. A few.

Q. Can you tell me what "a few”"™ means?

entitled to your best estimate, but I deon't want you

to guess. If it's more than 5, say "more than

JOWNELL AGNEW & ASSOCIATES
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If it's more than 50, you can say "more than 50." 1
am entitlied to an estimate.

A. I can find out for you, bubt T can't give it
to you. I will put that on my laundry list.

0. Does Optima keep copies of all those letters
that it receilved from individuals and business
entities?

A, T already told you they get forwarded to my
attorneys.

0. I didn't know if vyou forwarded copies or the
originals.

Do you forward the originals?
M8. BREER: I think we're getting into
attorney~client priviledge when we're talking about

what he sent to me and so forth,.

MR. MANSON: These are documents received
from third parties: go there iz no privilege. I
won't get into the communication between you. But as

far as sending copies, that's not going to be covered
under attorney-client privilege.

MS. BREER: The sending of tﬁe document is.
But you can go ahead and answer.

What was Lhe guestion?
BEY MR. MANSON:

Q. The guestion is does Oplima maintain copilies

JONNELL AGNEW & ASSOCIATES
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of those letters?

A No.

Baalt room?

MR. MANSQON: Yea. Let's go off the record.

(Recess. )

MER. MANSON: Back on the record.

BY MR. MANSON:

Q. Before we took a break, we were talking
about allegations of TCPA vieolations.

Have you ever been -- has Optima Funding
aver been netified of any TCPA allegations by any
government agency?t

A No,

Q. Has there been anything from the -- have you
ever heard anything from the FCC, the Federal
Communications Commission, regarding TCPA?

A, NG. |

Q. How about from the Department of Real Estate
in California?

A No.

Q. Has any consumer group ever complalned to
Optima regarding junk fazes or the TCPRA?

Al No.

Q. Laet me go Lo another exhibit here. This

will be Exhibit 2. This is a copy of a letter T =sant

JONNELL AGNEW & ASSOCIATES
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-
you or that I sent fto Optima in April of 2004.

(Plaintiffi's Exhibit 2 was marked for

identificatlion by the courlt reporter

and is bound under sgeparate cover.)

BY MR. MANSON:

Q. Do you recall receiving this letter?

A, It looks familiar.

Q. All right.

A. Yes,

0. You do recall recgeiving this letter?

2. I do.

0. You will see in the third full paragraph
that starts, "I am sure you are aware of a federal
law,” that it puts down the name of the Telephcne
Consumer Protection Act, the TCPA, and pults some
particular language there.

What was your understanding of that when you
read that letter?

M2. BREER: Firat of all, T don't think he
testified that he read the letter. That would
misstate his testimony.

MR, MANSCON: I am sorry.

MS. BREER: You asked him if he received it.
BY MR. MANSON:

Q. Did veou receive the letter?

JONNELL AGNEW & ASSOCIATES
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o

=l G T D &

L

answeread.

Uh~huh.
Did you read it when you received 1it?
I immediately forwarded it to my attorney.
You didn't read the text of it at all?
I went aover it briefly.
Havelyou read the letter or not?
MS. BREER: I think it's been asked and
He said he went over it briefly.

THE WITNESS: Yea. What are you asking?

BY MR. MANSON:

A,

Q.
briefly?

A,
and what
don't do
that has
attorneay

mortgadge

Did you read the entire letter?

No.

What portion of the letter did yvou read?
I went over it bhriefly.

Can you tell me what it means to go over i

Looked to see who 15 suing me, the lawyer
they are suing me for. The thing is we
faxing whatsoever; so if I see something
faxing involved in it, T forward it to my
because that's noi what we do. We are a

company. We are nok a fax company

whatsoaver. We don't do faxing at all. That's not

our business. It's Optima Funding Mortgage

Corporation and not Optima Funding Faxing

it

JONNELL AGNEW & ASSOCIATES
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Corporation.
Q. Okay.
M3, BREER: Are we marking that?
MR. MAMSION: Yeg. That's Exhibit 2.
MS. BREER: Okay.
BY MR, MANSON:
Q. Did you read the third paragraph of the
letter?

M&. BPRELR: It's asked and answered. He

gald he didn't read it.

MR. MANSON;: He =aid that he went over it
briefly.

MS., BREER: All right. You can ask that
guestion.

BY MR. MANSON:

0. Did you read the third paragraph of the
lettex?

A, No.

Q. Please read it now.

A. We're at "unsolicited fax™ --

0. No. The paragraph above that that begins,

"I am sure you are aware of a federal law.”
M5. BREER: I'm going to object. Why would
he be reading the letter. I don't understand that

question. It calls for a narration. If you have a

JONNELL AGNEW & ASS0CIATES
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gquestion, you can ask a guestion. PBut I don't think
my client nesds to read documents to you.

MR. MANSOW: T am not asking him to read it
into the record. I'm asking him to read it --

M5. BRERR: To himself?

MR. MANSON: Yes.

M8. BREER: Okay. You want to read it to
yoursealf,

THE WITNESS: Neot out loud?
BY MR. MANSON:

Q. Correct.

MR. MANSOWN: Can we go off the record for
one second?
MS. BREER: Off the record.
(A discussion was held off the record.)
MR. MANSON: Back on the record,
BY MR. MANSON:

0. I asked you to read the third paragraph of
this letter which purports to lay out certain
language of the TCPRA.

A. Uh-huh.

Q. Were you familiar with these provisions of
the TCPA prior to reading this letter just now?

AL Yes.

o. How did you gain that awareness of the TCPRA

JONNELL AGNEW & ASSOCIATES
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and provisions?

M3. BREER: Again, I obiject. If the only
way you learnad that information is through a
relationship with an attorney or myself, then that's
privileged informaticn, and you do not nead to anawer
that guestion. |

MR. MANSON: If it was hy any other means,
he does need to answer it; correct?

MS. BREER: 1If he has knowledge and

informatien regarding that, sure. JIndependent of
those relationships, ves. I also -—- I forgot my
objection. Hold on. Never mind. Go ahead.

BY MR. MANSON:
. Other than in a discussion with an attorney
representing you or Optima --

M3. BREEE: T'm sorry. Also to the

extent -- I don't want him -- he is not geing to give
you any legal conclusions. That's what I was
thinking of. Let'zs not ask for legal conclusions

about the act.
MR. MANSON: I don't believae T did.
M5. BREER: Let's see if that comes up.
BY MR. MANSON:
0. Other than through discussion with attorneys

for vou individually or for Opitima Funding, how did

JONNELL AGNEW & ASSOCIATES
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you hecome aware of these provisions of the TCEA?

A. Other than my attormey?

0. Correct.

MS. BREER: Do you have any knowledge atherx
than that?

THE WITNESS: NG .
BY MR. MANSON:

Q. Okavy. Do you ever read Lthe full content of
any mail that references the TCPA other than any mail
that you might get from your attorney, either your
altorney or Optima'zs attorney?

A. Repeat that guestion again.

Q. Other than any mail that you might get from
your attorney or from Optima's attorngy =--

A Uh~huh.

Q. -- do you read the full text of any mail
that mentions the TCPA®?

A, Again, I am going to repeat what I said: We

don't do faxing. So if I see a letter like thi=z that

has contents of uns doing faxing, I will forward it to

my attorney because that is not our busginesa. Once
again, that is not our business. Wa're not in the
faxing business whatsoever.

Q. You are nol answering my dguestion, Uthough.

MS. BREER: I think he did answer.

JONNELL AGNEW & AS3SOCIATES
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THE WITNESS: I answered. Yeah.

MR. MANSON: T didn't ask him about the type
of business he is in. I asked him if he reads any
mail that mentions the TCPA.

M8. BRERR: That's a yes-or-no question.

THE WITNESS: Yes.

MS5. BREER: Go ahead.

BY MR. MANSON:
Q; Other than things from your attorney, what
mail do yeou read that mentions the TCPA?

Again, T don't want you to answer with
respect to anything to or from your attorney or
Optima's attorney.

MS5. BREER: It's just that the whole
question i2 ~-- I think we ¢an do better than that.
It's very speculative. You are saying hypothetically
what do you or den't you read, Why don't yvou ask him
what he does and doesn't read.

MR. MANSON: That's exactly what I did ask
him,

MS. BREER: He answered he didn't read this
particular letter. So we're nolt talking about this
mail anymore?

MR. MANSCON: I said any maill referring to

the TCPA, and he 3aid, "Yes.™

JONNELL AGNEW & ASSOCIATES
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MS. BREER: Okavy.

MR. MANSON: MNow T am asking what mail is
it. |

M5. BREER: Okay.

THE WITNESS: I believe it waz a demand
letter from Jimmy Sutton that had the TCPA in it,
that T recall.

BY MR. MANSON:
0. Did.you read that entirely?
A. In its entirety, I would have to say no.

Eless you.

0. Nid vyvou bring a copy of that letter with you
today?
A. My attorney might have it.

MR. MANSON: Did you bring a copy of the
Jimmy Sutton demand letter?

M3. BREER: I have a Complaint. T don't
know that I have a demand letter.

THE WITNESS: That's what I mean.

M&8. BREER: Were you talking about a
Complaint or demand letter?

THE WITNESS: Complaint.
BY MR. MANSON:

Q. So you are talking about a Complaint?

A. T got the two mixzed up,. I'm sorry.

JONNELL AGNEW & ASSOCIATES
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0. Let's change gears a little bit.
Jimmy Sutton —-- you are saying you received
a Complaint. I think it's fair to say that Jimmy

Sutton has sued Optima Funding, and you also said he
sued you personally. Would that be a correct

statement?

A Correcl,
Q. Prior Lo that suit, did you receive any kind
of letter -- or did you receive any kind of letter

from Jimmy Sutton stating that he would sue you or
was planning on suing you?

A, Yes.

Q. Now there's foundation.

What did you do with that leftter that vyou

received from Jimmy Sutton?
A. Forwarded it to my attorney.
Q. Then this is for you and your counsel: Do

you have a copy of that letter with yvou today?
MS. BREER: I don't believe so.
MR. MANSON: Why not?

MZ. BREER: I helieve thalb's a document that

- ¢came into my possession pursuant to the

atteorney-clieni relationship, and it would be
privileged. I don't know offhand if I looked at it

or raviewed it, but I can tell you basically anything

JONNELL AGNEW & ASSOCIATES
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that comes from a wlient, usually comes with some
kind of a tranemittal or a cover, and I would not
disclosze that.
BY MR. MANSON:
Q. The Jletter came from a third party:; correcl?
M5. BREER: No.
MR. MANSON: I'm asking your glient.
BY MR. MAMNSON:
Q. The letter came from Jimmy Sutton, or at
least purported to come from Jimmy Sutton?
MS. BREER: That's not the issue.
MR. MANSON: Let me finish asking the
gquestion, please.

BY MR. MANSON:

0. Did the letter purport to come from Jimmy
Sutton?
A Yes.

MR. MANSON: There is ne privilege for a
document coming from a third party.

MS3. BREER: It didn't come from a third
party to me.

MR. MANSON: 1I'm net asking for the
transmittal letter or cover letter or anything e¢lae.
I'm asking for the letter itself. That's not a

privileged document.

JONNELL AGNEW & ASSCUTATES
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MEZ. BREER: I disagree. But maybe we can
talk akout it -- why don't we move through. We can
talk about that. I think that anything that I gert
from my client in the relationship is privileged, ifF
that's the only way that it is coming into my
possession. And I don't think that you look at what
the letter itself -- what it's about.

MR. AMKRAUT: All right. Let me put in my

two centa worth.

M5. BREER: That's my feeling on it. I'm
not saying it has to end here. And 1if you guys can
convince me Tthat that is inappropriate —- I mean,

attorney~clilient privilege is pretty absolutely
important, and I need to claim it wherever 1t exists.

ME. AMKRAUT: Then Jlet us put scomething on
the record so that it's clear we're trying to resclve
the problem. First off, the deposition 3ubpoena wasg
sent to Mr. Shah, not to you.

MS. BREER: That's right.

MR. AMEKRAUT: A person who is in possession
of documents relevant to a case, whether or noet he
haﬁded them to somecne else, iz required to produce
them. He cannolt refuse to produce them just becauze
he gave them or made copies of them and gave copiles

o someone else who is his agent; otherwise, anyone

JONNELL AGNEW & ASSOCIATES
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can conceal any document requested in discovery Jjust
by handing it o his lawyer and then claiming it's
privileged.

Of course, these documents are in Mr. Shah's
constructive control, even 1if he doean't have the
physical original with him. But he certainly cannot
protect them just by handing them te his lawyer and
then the lawyer saying they are protected bhecause she
got them from a client.

Now, any letters from him to you that he
wrote or letters from his lawyer Lo him or to the
corporation that the lawyer wrote or things like that
are not being asked for here.

MS. BREER: Okay,

MR. AMKRAUT: The plaintiff is simply asking
for something that is obvicusly relevant and may lead
to admissible evidence and is within the scope of
discovery because it will tend to indicate knowledge
of the TCPA, and it will tend to indicate the state
of mind relevant to whether there was willful or
knowing violation. And one of the issues is whether
Lhe behavieor might have been willful or knowingly.

MS. BREER: I'll loock and see if there is a
lettar. Generally, I didn't think that would be

something —— that may or may not be. I can look at

JONNELL AGNEW & ASSOCTATES
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that., If there is a letter, I'll give you the

letter, if there is a demand letter from Jimmy

Sutton.

You alsa have to understand -- if I have it.
I don't know that I have it. 3o we're not saying
that I have it necessarily. I will look.

MR. AMERAUT: 1IL was certainly reguested on
the exhibit list in connection with this deposition,
was 1t not?

M5. BREER: But T will leook and sea. I
don't helieve there is a demand letter 1ike that.

MR. MANSON: I would alzo ask that when you
take a look, you also look for any other
communications from third parties to your client or
Optima -~

MS. BREER: That are nolt privileged.

MRE. MANSON: —- or to you.

MS. BREER: It dependz how they cama into my
possession and 1f I have them. I will look. I have
looked in fact for == Jimmy Sutton -- there was a
lawsuit, and that's what I copied. I didn't take it
beyond that. That's what T had.

MR. MANSON: You copiliead all deocuments from

Jimmy =--

M5, BREER: I brought Jim Sutton's letier.

JONNELI, AGNEW & ABZSOCIATES
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MR. MANZON: Letter or Complaint?

M5. BREER: I'm sorry. Complaint. I am
Just saying —- we're talking about Jimmy Sutton's
letter, perieod. I will lock for that. 1 didn't even

bother to loock further because T had the Complaint.
I thought that's what you and 1 disgscussed; that T

would be bringing regarding Sutton.

MR. MANSON: We didn't necessarily limit our

discussion of Sutton. ILiet me exXpand on some more
guestions with your client.

MS. BREER: T don't think it'=s

appropriate -- only one person can take a depo, a
deposition. I don't think that in the future we need
Mr. Amkraut to make ebjections on the record. T

don't think that's appreopriate. I never had that

done before, but that seemz odd to me.

MR. MANSON: He didn't make an objection.
He responded to your objection. Counsel, he is
allowed to speak. We agreed that T would ask your
client the queztions, and we've maintained that. Mr.

Amkraut is free to speak here at the deposition.
MS. BREER: All right. Let's continue.
BY MR. MANION:

Q. Mr. Shah, you mentiocned that there were --

between individuals and businesses you received over

JONNELL AGNEW & ASSCOCIATES
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5 letters containing allegations of TCPA violations.

Do you have copies of those letters with you
today or those written -- those letters? Do you have
copies of those letters here today?

A. I don't, but my attorney might.

MR. MANSON: Can we get those copies,
please?

M3. BREER: What are you referring to?

ME. MANSON: What I just said: copies of
letters with TCPA allegations.

MZ. BREER: I deon't kneow if T have any
lettersa. This is what I brought responsive to the
documeant request.

MR, MANSON: Let's go off the rxecord for a
moment while I look at this.

(A discussion was held off the record.)

ME. MANSON: Back on Tthe record.

BY MR. MANSON:

0. Your attorney has provided us with some
documents that she claims are all that she has that
is responsive to the document regquest contained in
the Notice of Deposition.

M3. BREER: If I can clarify, all that I
have that are responszive and non privileged.

MR. MANSON: Responsive and non privileged,

JONNELL AGNLW & ASSOCIATES
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MS. BREER: That's either by the
work-product privilege or the attorney-client
privilege,

BY MR. MANSON:
0. These documents -- I am going to break

inte two categories. The first is there is one

them

page

that =states that it i1s plaintiff's claim. Tt appears

to be a gmall claims court, plaintiff's claim against

Optima Funding and Ali Shah Velayati. And I am
if T butchered the pronunciation. Tt's dated

11/22/04, Jimmy Sutton is the plaintiff.

sorry

The second, what I am calling "category" is

a voluminous stack of decuments relating teo a matter

which I will title Richard Sybert, S-y-b-e-xn-t,

as Aan

individual and on behalf of the general public versus

Award Centers, et al., and that "et al." does include

"Optima Funding Incorperated." It does not appear Lo

name ALl 3hah individually. So these are the two

categories of documents that [ have.

In earlier questioning, I believe, you
stated that Optima has been sued more than five
for TCPA vigolations; is that correct, Mr., Shah?

A, No. Your guestion was —-- you asked it

differently.

0. I'm sorry. I believe it was "Have you

times

JOWNELL AGNEW & ASSOCCIATES
{(B00) bH24-DEPO

12:04:42M

12:04:59EM

12:05:25FPM

12:05:47EM

12:06:050M



10

11

12

13

14

15

16

18

19

40

22

23

24
25

CERTIFIED COURT REPCRTERS/VIDEOGRAFHERS

received any kind of letter, communication lthat
Optima -- that alleged Cptima or you individually had
viclated the TCPA?"

There have been more than five of those; i=

that correct?
A. Correct.
Q. I only have deocuments here relating fo two

of them. Do you know why that might be?
MS8. BREER: If you know. That callas for
speculation.
BY MR. MANSCN:
0. This is5 going to probably call --
MS. BREER: 1T am also going to object -~

MR. MANSON: Can you stop interrupting me,

please.

M5. BRLEER: A1l right.

MR. MANSON: Go ahead with your cbjection
because Lhat takes priority. There have been a lol

of interruptions.
M3. BREER: Why don't you -- what is your
next guestion?
BY MR. MANSON:
Q. My next guestion is these appear to relate
to two items that you may have received. What would

yvou have done with the oLher three or more notes of

JONNELL AGNEW & ASSOCIATES
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allegations?

MS. BREER: That's been asked and answered.
He told you when he gets anything regarding this type
of matter, he sends it to his attorney. That's been
asked and answered. If you are golng to ask it
again —-- T hope not.

MR. MANSON: With you putting that on the
record, no. Then I am going to ask why copies of
those ware nolt produced today. He i3 responsible for
producing documents respongive,

M3. BREER: He is responsible for producing
documents that he has in his possession.

MR. MANSOWN: Including his constructive
possession which would be non privileged documents.

MS. BREER: That are in his constructive
possession. T don't know thalt -=-- you've goiL a depo
thing that doesn't say thét.

MR. MANSON: Deoesn't say what?

M5, BREER: Your deposition regquest asked
him to bring whatever he has in his possession. 1
feedl I have even gone beyond what you have asked for
by producing these. But because I tocld you T would,
I did.

MR. MANSON: Okay.

MS. BREER: That particular Noltice does not

JONNELL AGNEW & ASSOCIATES
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say "and also everything else that everyone else has
in their possession.”

MR. MANSON: It doesn't limit it to his
possession. IL says, "ALL documents that claim that
Optima Funding vieolated any provision of the TCPA."

| M5. BREER: Thalb he has in his posasession.
That's what he is supposed to bring.

MR. MANSON: That includes constructive
possession in terms of —--

M3. BREER: I don't know that it deoes. What
T brought you is what I think are non privileged and
that I think are reaponsive Lo your guestion.

MR. MANEON: Will you produce -- after today
in the next couple of days, will you produce any
remaining documents that contain -- that you have in
your possession, Terri, Ms. Breer, responsive Lto the
13 document reguests for Optimaland the 11 --

M5. BREER: If you want me to revisit my
prior analyslis of what was responsive to those
requests and see 1if there is anything else that I
think would be responzive, also in light of fhe
objection of Mr. Amkraut put on the record, I will do
that,. I don't believe there are goling to be any
more, but I will look.

MR. MANSON: Okay. I want to clarify what

JONNELL AGNEW & ASZOCIATES
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you just sald. Am I hearing correctly that you don't
believe you have anything == any other documents from
third parties that claim that Optima or Ali Shah
violated any provision of the TCPA?

M5. BREER: First of all, T don't have any
documents other than what I may have cobhtained from my
c¢lient or that is something that is an ongoing matter
like Syhert.

MR. MANSON: Okay.

MS. BREER: I have made my own evaluation as
to what was privileged and not privileged. 2aAnd I
have the work-product privilege which I think iz very
extensive as far as my Files go, regardless of
whether it came from a client and was privileged,
which is a broad privilege and the attorney-client
privilege. Foth are very important, and both reguirs
me strictly te claim them when I can.l And so I made
that analysis. I also was reaponsive to what those
items were. And that's what I produced.

Now, we've had a little bit of a skirmish
about apparently there may be =some Jimmy Sutton
demand letter that apparently you seem to think it
exists and T should have it.

T did not go any further inte that file

today other fthan to locok for that. ILf there 1is a

JONNELL, AGNEW & ASSOCTATES
(800) 524-DEPO 6l

12:08:24P4

12:09:37FM

12:09:53FM

12:10: 0%

12:10:1%FM



10

1l

12

16
17

18

20

21

22

23

24
25

CERTIFIED COURT RREFORTERS/VIDEOQOGRAPHERS

demand letter, then I think -- if I check out what
Mr. Amkraut has put on the record and I agree that
that's true and I find that letter, then I will
produce it.

MR. MANSON: And you will do the same for --

MS. BREER: Tn light of that, I still
gquaestion -- I still am disputing how bhread the
attorney~client privilege really does go with respect
to documents that I received from a client that have
other markings on them or that have olther Chings that
might have to do with the attorney-client privilege,
and that's all. But I will revisit thosze, but I
really feel that you do have what 1s responsive
there.

ME. AMEKRAUT: I would just point out that
any c¢lient communications in the form of marginal
notes on documents or anything added to it cén be
whited out =so that you don't reveal any privileged
material.

M3. BREER: I understand that.

MR. AMEKRAUT: You can produce the thing that
the client got from the third party.

MS. BREER: I think that also can hbe
burdensome, and T don't knew that I am reguired to

necessarily do that. &And if I think something is

JONNELL AGNEW & ASSOCIATES
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privileged, that's alsc -- also the game issue would
hold with work product.

And, vou know, T have never litigated the
isaue of how broad work product 15 geing. I haven't
had dispute like that. So T am having to use my own
judgement on that, and that's what I have exercised.
I think that's all you are entitled to.

Furthermore, I Jjust want fo put on the
record that T don't even know that that document
request even should extend to me the way it's
drafted.

MR. AMKRAUT: Liet me point cut --

M5. BREER: Tt's noet a document request.

It's a production to bring documents to a deposition.

MR. AMKRAUT: Yes, And so far as I know,
there was hno written objection te any of lthese prior
to the objecticon -- |

MS. BREER: Except —--

MR. AMKRAUT: -- unless I am misinformed.

MS. BREER: You are because we had an
agraement that I was not required to bring anything
privileged because we got into a discussion, and we
avoided bhringing a motion to compel. And I
applauded -- we bhoth applaunded each othex that we

were able to do thalt because we agreed that anything

JONNELL AGNEW & ASSOCIATES
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that wasn't privileged was all we were talking about.

MR. AMEKRAUT: No one is ever reguired to
produce at a deposition or otherwise material that is
privileged; 3¢ I am not sure how that would —- please
M=s. Brecr.

However, litigatioﬁ would certainly come to
a standstill if anyone from whom documents were
requested could avoid producing them simply by
handing the eriginals over to the possession of their
lawyer. That has never been the law.

The regueslt was made to Mr. Shah.

Mr. Shabh's attorneys are his agents and therefore act
at his command --

MS. BREER: You already made that obijection
on the record.

MR. AMKRAUT: Ms. Ereer, please. T haven't
interrupted you. This 1is really way ocut of line. He
ig required to produce these bthings. The issue is
not really between the plaintiff and the defendant's
lawyer. The issue is between the plaintiff and
Mr. Shah. And if he had those things, if they exist,
he ia supposed to produce them. If they don't exist,

he is suppeosed Lo answer questions about what

happened to them.

M&. BREER: Let me ask this.

JONNELL AGNLEW & ASSOCTATES
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MR. AMEKRAUT: No. Please don't interrupt
me.

If there are things which Mr. Shah asserts
are privileged, thep he should tell us what those
things are and whal privileges apply so that an
appropriate motion to compel can be made. But a
defendant simply =-

M3. BREER: Like I said —-

MR. AMEKRAUT: ~- discovery in this way.

MS. BREER: I will re-evaluate my degcision

making in what deocuments I have that are responsive.

Lf there is anything else that I feel should have
been produced, I will produce it.
MR. MANSON: And T would ask that youn

identify things that you are noft producing and why

because Mr. Amkraut is absolutely correct. We will
necd to -~ it sounds like we may need to prepare a
motion to compel. You and T had extensive

discussions that you den't simply get to evaluate
what you think is responsive; that vou don't get to

evaluate ~-

MS. BREER: I get to svaluate work product.

MR, MANSON: Yes, you do. You still have to

describe the document that is being deemed privileged

so that we can prepare a motion to compel, whether

JONNELL AGNEW & AS550CIATES
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 it's attornsy-client privilege or work—product

privilege 5o that we can prepare a motion Lo compel
and have that document produced.

M3. BREER: There's a couple of things that
I would have to look into whether or not I feel you
are warranted with that.

Definitely regarding the nature of that
Notice -— I don't think that Notice was directed the
way vou sald. 0kay. We made our —--

MR. RIGNEY: May I7

MR. MANSON: Sure.

MR. RIGHEY: Our ecourt reporter ig having a
hard time because everybody i1a geing at the same
time. So my respect to you.

MR. MANSON: oOkay. Again, we will try not
to interrupt each other?

Ms. BREER: Okay.

BY MR. MANSOW:

Q. A1l right. Mr. Shah, have you received any
hotices of any z2orlt whether a Complaint, a letter or
other document that alleged TCPA vielations that you
did not turn over to your attorney?

M&. BREER: It's compound.

THE WITNESS: Did not turn over to my

attorney?

JONNELL AGNEW & ASSOCIATES
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1 BY MR. MANSON:

2 0. Correct.

3 A. No.  They were all forwarded to my attorney.

4 The ones Lhat -- repeat your guestion one more {ime.

5 0. Sure. Have you individually -- 1 am going 12:16:34FM
3 to restate the questlion. This i3 a different

7 queation.

8 Have you individually received any deocuments

9 alleging TCPA wiolations that you did not turn over

10 to your attorney? 12:16:080M
11 A No.

12 0. llas Optima ever recelved any notices of any

13 gort alleging TCPA wviolations that were not turned

14 over Lo your attorncy?

13 A No. 17116 5ARM
16 Q. I believe thisz may have heen asgkcd, but I am

17 going to refresh my own memory by asking again:  Of

18 Lhe documents Lhat you Lurned over Lo your attorney

159 that you received ~-- let me rephrase iL.

20 When vou receive documents from third IEERRERRALY
2l parties alleging TCPA allegations, do you keep coples

27 nf thoze when =zending them to your attorney?

23 A No.

24 Q. Do you send them Lo your attorney hy

25 facsimile or by mail? 120017 2GR

JONNRTLL AGﬁEW & AZSOCIATES
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AL Either or.

Q. Cither or?

A. Th-huh.

Q. When you fax those to your attorney, what do

vou do with the original?
A. Forward it Lo her.

M3. BREER: I'm going to object because this
is getting into the attorney=-client privilege. T
should have done that earliier.

How he communicates and how he interacts
with his attorney is privileged.

So I am goilng to instruct you not to answer
any more guestions about how you and T inleract.

MR. MANSON: T don't believe the means of
interaction 1s privileged.

M5. BREER: I disagree.

ME. AMKRAUT: Alzso the guestions are
designed te elicit where the originals of Lhese
documents are. He is not asking --

M5, BREER: Why don't you ask him 1f he
knows where Lhe originals are? Thaft doesn't invade
the attornoy-client —-

BY MR. MANSON:
Q. Do you know where the originals of any

notices that you received from third parties alleging

JONNELL AGNEW & ASSOCIATES
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TCRPA wviolations are?

Al Yeg.

0. Where are they?

A. With my attorney.

0. Have yvou ever soughl the advice of counsel

roegarding the TCPA?

M&. BRERR: I'm going to oblject. That's
clearly engaging in the privilege.

ME. MANSON: I am asking whether he sought
advice. I'm not asking what the advice was or the
conversation with counsel.

M5, BREER: I think whether or not he sought

advice is privilcged.

MR. MANSON: Are you ingstructing vyour client
nolb to answexr?

ME. BRELR: Yes.
BY MR. MANISON:

Q. Has Oplima ltaken any actions to comply wilh

Lhe TCPAT

M5. BREER: That is completely uncertain and
ambiguous. What does that mean?

MR. MANSON: Exactly what the qguestion

M5. BREEER: I don'l know. I think you can

be a little more specific about what thecy may have

JONNELL AGNEW & ASSQCTATES
(B0O0) 524-DRERO

69

12:18:200M

12:18:40FPM

lz2:12:46PM

12219031 TM

12:1%:12FM



10
11
12
13
14
15
16
17
1B
19
20
21

22

24

25

CERTIFIED COURT REPORTERS/VIDEOCGRAPHERS

done instoad of just any action.

MR. MANZON: 1 don't want to be accused ol
leading.
BY MR. MANSON:

Q. T'm going Lo ask the guestion, and you can
tell me 1if ib's unclear to you.

Hazs Optima taken any action to comply with
the TURA?Z

M5. BREER: If you can answer that outside
of that, you preobahly could. Go ahead, if you can.

THE WITNESG: We don't do faxing. When vyou
say "comply,” tell me more aboubt what you mean by
Lhat.
BY MR. MANSOWN:

Q. You said that Opltima doesn't do any faxing.
Have you taken any actlions to ensure any of your
agents don't do any faxing?

A Yas. Tt's very clear Lo any vendor Lthat O
work with that I don't do faxing at all. I mean,

it's not -- wvery clear.

Q. Do any of your vendors do faxing?
A No, not that I am aware of.
0. Do any of your lead generaltion companies do

any faxing?

A, No.

JONNELL AGNEW & ASSQCIATES
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Q. Have you ever asked them 1L they do?
A Have I ever asked them? T made il veny

clear with every single one of them not to do faxing

at all.
0. Tell me how you have made that clear,
I Just like I told you.
Q. Mo, Tell me how you made 1t clear to them.

You gsaid you made it very clear. How? Have
you sent any written documents to any of your vendors
telling them not to do faxing?

A. Mol that T am aware of, no.

Q. Have you sent them any e-mails telling them

not to do faxing?

A, Mol that I am aware of, no.
Q. Have you had telephone conversations with

them in which you told them not to do faxing?

A No .

0. Have you had any in-person discussions,
faco-to-face dizscussions with them in which you told
them not to do faxing?

A Mo,

Q. I'm going to go back to the original
question: How have you made it clear to Lhem not to

do faxing, tThen?

M5, BRELR: First of all, maybe we should -~

JONNELL ACGNEW & ASSOCIATES
(800) h24-DEFO
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MRE. MANSON: There 1is a question pending.

MZ. DBREER: -- define who they are. That's
very vague and open.

ME. MANZON: He used the term "vendors."
I'm using The same term bkecause he underastands
vendors.

BY MR. MANSON:

0. Haow have you instructed or made clear —-- how
have you made clear to vendors that they are nol ko
do faxing on behalf of Optima or Optima's benefit?

ME. BREER: Do youn want to take a break? I
don't kKnow why this is cauvsing vou problems.

Can we go off the record for a minute?

MR. MANSON: I'd rather not with a pending
cquestion. No. If he is unclear on the guestion, he
can tell me that, and I can try to rephrase it.

MEZ. BRELER: T let your client take numerocus
Ihhreaks during his deposition.

THE WITNE33: Rephrase the guestion.

MS. BREER: If vou want to rephrasge --

BY MR, MANION:

Q. I belisve you stated that your vendor --
thalt you have made it clear to vendors that they are
not to fax.

AL Uh~huh.

JONNELL AGHEW & ASS0CIATES
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Q. How have vyvoun made that clear to vendors?
AL How have T made it clear to vendors?

M&. BREER: Can wae Jjust use the word
"communicate"? Maybe Lhal's what is throwing him.

MR. MANEON: I'm using his own words.

MS. BERLELR: OClkay.

MR. MANSON: I't he ia going to use cerltain
words, I helieve he probably --

M&. BRELEER: What did you mean by that, that
vou made it olear to thom?

THE WITNESS: I would like to take a break.

M&. BRLELER: Okay.

MRE. MANZON: Off the record.

{A conference was held between fthe

witness and his counsel.)

MR. MANSON: . Back on the record.

Can vou read back the pending question.

{The following guestion was read back

by the conrt reportenr as requested:

YOUESTTION: How have you made
that clear Lo vendors?"}

BY MR. MANSON:

(). Iz that encough?
A When you say "vendors," who are you talking
about?

JONNELL AGNEW & ASSOCIATES
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MS. BREER: It was your word.
THE WITNLESS: Right,
BY MR. MANSON:
Q. You uvsed the word "vendors.'" Who were you
talking about?
A The people that I do business with for my
leads for leads.
Q. How do you make it clcar to people that vou
do busincsess with for leads tLhat they are nol to faxz?
AL I told them in person not to do faxing
whatsoever.

Q. T asked you a few minutes ago 1f vyou told
them in person, and you said, "No."

A The way you aszked the guestion, I didn'l
understand. I do apologize.

Q. When you say "in person," do you mean facc
Lo face or over the telephonae?

A, Both.

0. Lelb's tallk a little hit. Tell me who arc
the wvendors lead companies that you do business with?
Whao are Lhese vendors?

A Az far as all of them?

O, Yes.
AL Mopst, of Lhem?
2. All of them.

JONNELL AGNEW & ASSOCILATES

(BOD) B24-DLPC 74

12:25:03PM

12:25:157M

122 AREM

L

o

o]

2 2h:

12:25:09TM



10
11
1z
13
14
15
16
17
18
19

20

24

25

CERTITFIED COURT REPORTERS/VIDROGRAPHERS

AL
0.
Outdoor,
A
2.
Al
thab'=zs a
Q.
believe y
A.
Q.
Trom.
Al

I can nam

Q.
A

Q.

magazine
the Penny
Al
0.
A
asked thea

0.

Viacom OQutdoor. We've got KTTA.

Flease go a little bit slower. Viacom

KETLA, Lhe TV station?

Th-huh.

They are a lead company for vyvou?

No, no. T'm sorry. When you asay "vendor,"

company.

T am using it -- the way you Jjust used it, T

cu sald peoplc you get leads from?

Yes.

I want those vendors Lhat yvou get leads

Okay. Fenny Saver, Live Leaads. That's all
& right now. There are morco.

There are more?

I will get you a list if you would like.

I definitely want a l1list.

Penny Saver -- 1s that the zmall news print
Lhat iz distributed free to homes? Is that

saver you are lLalking about?

Yeah.

from them?

You get lecads

No. They do our print ads. The way you

guestion —-= no.

How about Live Leads? Do they do print ads?

JONNELL AGNEW & ASSOCIATES
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What is your relationship with TLive Leads?

A They get us various type of marketing for
leads.

Q. To your knowledge, whal type of marketing do
they do fto get leads?

AL Telemarketing, other types of marketing.

Mainly telemarketing and other sources.

Q. What other sources?
A. I couldn't really tell vyou.
Q. Whatt do you mean when you say

"telemarketing™?

A, Exaclbly what I mean: telemarketing.
0. What is your understanding of what they do?
A. They call and see -- prospective clients.

They [ind prospective clients for vs. Those are
leads. They have internet leads. Wec aleo have

companiaes thalt we buy internet leads from.

0. What companies do you buy internet leads
from?

L. I don't recall the names, but I can getl
that.

0. Do vou recall any of them?

A No .

Q. Going back te Live Leads and telemarketing,
what ig vour understanding —-- do you know whether

JONNELL AGNLEW & ASIOCTIATES
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they do what i3 generally known as "cold calling®
where they are going through and calling people?

A. I don't know.

0. Do you kneoew -- you mentioned they alszo get
leads from other sources.

Do you know what other sources?

A I do not know, no.
Q. Have you aever talked akouf how they get
leads with Tive Leads?

AL I made 1t very clear I won't have nothing to
do with faxing.

0, Have you ever had any reason to believe that
any of yvour vendors have gent faxes and golten leads?

B Yes. There was a company that was thal we
were working with. I believe the name was Link
Foinl. As aoon as T found out, I basically fired the

company.

0. When was that?

Al A few maonths ago.

Q. & few months ago?

. Yes. Less Lhan a few months ago.

Q. When did vou start doing business with Link
Point?

A. T don't recall exachtly when.

(. Approximately.

JONNELL AGNLEW & ASSQCTATES
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A. 8ix, seven months ago.

Q. Anyone elsea?

A Ne .

o. Okavy.

A Nol tTa my knowledge.

Q. How did you become aware that they were

sending faxesa?

A, I don't recall, but as soen as I found out,

T discontinued doing business with that company.
Q. How did vyou notify them Lhat you were no
longer doing business with them?
A I had Donna send them -~ we atopped it

immediately.

0. Donna sent them what?

A. Sent them either a letter on hy talephone.
Q. Okavy.

A. We stopped doing business.

Q. Can you check yvour file, and LL there ia

such a letter, produce that letter?
A. Absolutely.
MR. MANSON: T believe vou would agree
that's responsive to Lhe document regquest.
MS. BREER: Oh, 1 don't know. What did i

say? Depending on what she wrote. IU zays —-- 1If

1

1t

made reference Lo junk fax or [acsimile advertisemsent

JONNELL AGNEW & AZSSOCIATES
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or TCPA.
MRE. MANSON: Olkavy.

BY MR. MANSON:

Q. Was there any kind of written agreement with

Link FPoint?
A, A written agresment, no.
Q. What were the terms of your business

arrangemaent with Link Polnt?

A. FPaper lead.
0. How much did yvou pay pern lead?
A, The esLimate is differant. 2100 a lead o

8200 a lead. Tt varied.
Q. Did it wvary beyond that range, or was it

between 100 and 2007

A Between 100 and 200.
Q. What constituted a lead? Was il a phone
call from zomeanc ==- I'm sorry. Let me strike that

and restate it.
How did they provide vou wiltlh fthegse leads?

A. Explain what you mean by that when you =zay

"provide."”

0. How did they communicate CLhese leads to you?

Did they transfer a telephone call te yvou? Did they
give a number of somecone to call?

Flease tell me how they communicated the

JONNELTL, AGNEW & ASSOCIATES
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leads to you.

A, ¥Yeah. We weuld get —-- thalb's not a clear
question that you are asking.

M5. RBRELER: I'm sorry.

BY MR. MANSON:

Q. I'm not sure where the confusion is.

You said that Link FPoint would give vou
leads; is thalt correct?

A. Uh—-bhuh, correct.

Q. What form were thosce leads in? Did they
give you a list of people to call, or did they
transfer a live call Lto you?

M3, BREER: Maybe that would help. Were
they verkbal leads? Written leads? How would the
Jead ke sent Lo vou? Did Lhey come to you
personally?

Maybe that's where the problem is.

THE WITHNESS: We get different lcads from
different scurces.

BY MR. MANSON:

Q. T am asking from Link Foint. How did TLink

Point give you leads? 1f there were a number of
different ways, ltell me all the different ways.
A. Via e-mail. You could get the name and

number of the client that way.

JONNELL AGNEW & ASSOCIATLES
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Q. Wore tThere obher meanza?
LY Not that T am aware of, no.
Q. So Link Point would e-mail you Lthe name and

telephone number of somecone to call; is Lhat correct?

i The guesltLlion you are asking iz a little
confusing because therc is5 other ways. Ycah.

Q. I am going to restate this. I know it's
probably been asked and answered, but I want to
clarify for my mind.

The only way Link Point would give yvou leads
was via e-mail with the pame and number of Lhe

cllent; is thal correot?

A. Yes, correct.
Q. Was there any other informaticon in that

e-mall that they would send you?
A Huh-uh, no.
0. Would each e-mail have one name and number
of a client or could it contain multiple leads?
A, Just anao.
0. Did you pay them -- you said beforc that you
paid per lead.
pid you pay them for each e-mail then or --
let me restate that.
You said yvou paid them 100 te 200 per lead.

Tg each c-mail considercd a lead?

JONNETL AGNEW & NSE0CIATES
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A Nao.

Q. Why not? Why was =ach c-mail not considered
a lead?

N Because there is a filtration process. We
had basically ~- how can I put that? Give me a

minute,
Okay. What happens is5 with Link Poin
ig a lot of callas. We mainly specialize 1n

refinancing in Southern California. Theres are
of people that are not gualified.

3. Okay.

A S0 when I say "not gualified,™ fthey d
owrnl a home or they are sither renting or they
looking to buy a home. We mainly specialize,
in the refinance market. That's why I am uncl
S0, no.

0. Wheo would do that gualification or

filtration procesa?

A. our loan officers would call, and a 1

Limes that clienl would not own &4 hame or is n

gualified at all.

. there

a lot

on't
Area
again,

car.

ot of

ol even

0. When you say a "loan officer,” do you mean
cne of your employees?

A Correct.

Q. Zn the loan officer would then determine

JONNELT, AGNEW & ASSQCIATES
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whether the e-mail gqualified as a lead; is Cthal
correct?

A. Uh~huh.

Q. You would only pay Tink Point for those
gqualified leads, then; 1s that correct?

A. Correct.

0. Approximately how many e-mails -- whether
gualified or not, how many e-mails did Link Point

send you during the months that you did business?

A. I don't recalli

Q. Can you give me a best esztimate?
A, I couldn't.

0. More than 1007

A. I couldn't.

Q. More than one?

AL More than one.

M&. BRERER: I think he answered the
gquestion.
MR. MANSON: T am entitled teo a beaest
eatimate.
M&. BREER: Some kind of best cstimate.
THE WITNESS: Morc than one.
BY MR. MANSON:
Q. More than 507

A. I couldn't tell you.

JONNELL AGNEW & ASSOCIATES
(300) 524-DREPPO

8.3

TA36: 21 PM

1236 14FM

12:36:50PH

12:36: 567

12:37:04PM
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0. Do you know how much you paid Link Point

during the months you did business with them?

. T just told you. Ib's between 100 and 200 a
lead.
Q. Not per lead but overall. Do you know how

much you palid them?

A, I don't recall now.
Q. Did you send them a 1089 at the end of €
year?

M&. BREER: I am going to object again.
don't even see how Lhe money is being paid could

to admissible evidencse, It's not relevant.

he

T

lead

MR. MANSCON: Ile paid zsomebody who he admits

sent faxes. This is wvery relevant.

M&. BREER: You are talking about the

amount . The azmeount 18 not relevant. The ameount that
he paid somebhody 1s not relevant.

ME. MANSON: I disagree and --

M5. BREKR: That could lesad --

ME. MANSQN: You can put yonr obijection an
thoe record.

MS5. BREER: Yeah. If you know, you can
answer lhat guestion.
BY MR. MANSOMN:

. Do vou know how much you paid them total
JONNELL AGNEW & ASSOCIATES .

(800) 524-DEPD

Y

e 1A RM

12y

[

12:37:19EM

12137 340M

1237 aamm

12:37:00PM



10
11
12
i3
14
15
16

17

CERTIFIFD COURT REPORTERS /VIDROGRAPHERS

during the months you did business with them?

Al

Q.

Neo.

Did you zend them a 109% at the end of the

vear for the money you paid Chem?

Fig
(.
A.

Q.

them

BY MR.

Q.

T do not know, but I could find out for vyou,.

You will find that out for me?

Uh-hul.

And will you alse find oul how much you paid

and send me that information?

Yeah.

¥You necd a sheet of paper --

MS5. BRERR: I will gelb 1f.
MANSOMN;

I want to clarify something.

MS. BREER: What was {Lthe other one? 1099

for Link Point and what was Cthe other thing?

BY MR.

A,

Q.

MR, MANSON: The amounlt he paid Lhem.
MANSON :

Who was your contact person at Link Point?

I don't recall his name.

Can you gelt that [or me as well?

Abasolutcly.

And alse the contact information, address

and phone number.

A.

Ckay.

JONWELL AGNEW & ASSQOCTATES
(300) 524-DEPO

n
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Q. Do you know 1f Link Point 15 a corporation

1

or what type of business it is7?

N, I don'l know.
0. Do you know 1f they are based here in

Califarnia? 17 3R B7EN
A, I believe so. Yeah.

(Interruption in the procecdings.)
MR. MANSON: Are you looking for me, Mike?
ATTORNEY: I was looking for Jim Oshorne.
MR. MANSON: Okay.
BY MR. MANSON:
Q. Were there any other -- did vou receive
lJeads from any olbher person or enltity that yvou know

came LFrom faxing?

A. No. 12:36: 36FM
0. You mentioned Live Leads as a company Lthat

sent you leads.

Al Uh-huh .
Q. How did they szsend you leads? Did they send

you an e-mail with leads in i€7? 12:39: 49PM
A. No. They would call. We weould get s phone

call with 2 name and number of the c¢lient, of Lhe

lead.
0. Your salesz agents would call those people?
A. Correct. 18:40:02FM

JONNELT AGNEW & ASS0CIATRES

(800) B24-DEEOQ 86&
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0. Did you ever receive any live calls as in
the lead being Lransferred on the telephone to you?
AL Not that I am aware of, no.
. Haow about from any other vendors? Did
you -- from any lead gecneraltion vendor, did you cver

raceive any live phone calls wikth the lead on the

phone?
A Not that T am aware of, no.
Q. Are you aware of any other company in

Califoernia or any other individual or company using
the name "QOptima Funding”?
B. ﬁust us.
MS. BREER: That calls for speculation. TEf
he knows.

MR. MANSON: 1 asked for his awareness.

BY MR. MANGON:

Q. Are you aware of any other person or entity
or individual that uses the name Optima Funding in

all of California?

Al No.

O. Who is vour contacl person at Live Leads?
AL Jimmy Horvath (phonetic).

0. Conld you spell his last name?

A I could not.

0. Could you repeat it, please.

JONNELL AGNEW & ASS0CIATES
{800} HZ4-DEFO

87

L2:40:168H4

1240 34rM

e Al 4AM
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AL Horwvath.

0. Horvath?

A. Yes.

Q. Do you know what type of buainess they are?

Arce they a corporation or anything like thatb?

AN I believe they are a corporallon.

0. Do you have contact information from Lhem?

Al I do, hut I don't have them with me, I can
get it.

Q. If you can get an address and tTelephone

number, I would appreciate it.
MS. BREER: Quit it. We're getting a big

list here.
BY MR. MANION:

0. Terrvl RBreer, the attorney present, 1s she
counsel for both Optima and you individually?

AW Yers .

0. Do you have any other attorneys as an
individual?

Fi Yes.

0. Can you gilve me their names, please.

M3, BREER: I am going to object. What

would be the realevance of Lthat? I can't even

believe -- it has nothing to do with this case. TE's

not likely to lead to admissible evidence.

JONNELL AGNEW & ASSQCTIATES
(800) 524-DEPO

88
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think it

BY MR. MAWNSON:

o

i

L

=

=R &

O

%=

the last

objectien that it's nol relevant.

1

But you can answer Lhe gquestion. I den't
g relevant.

THE WITNESS: Okay.

Who are those attornoeys?

Pistone & Wolder.

Can you spell Lhalb, please.
P-i-s-L-o-n-e and Wolder.

W-o-1-d —- can vou apell that, please.
W—o-1l-d-eo-1x.

Ts that the name of a law firm?

Yes. The attorney isg Tom Pistone.

Tom Pistone?

Correct.

Where are they located?

In Trvinc,

They are your personal altorneys?
Ohi~huh.

Have you had any oether peracnal attorneys in
two years?

Nea.

M3. BREER: I'm going Lo make the same

o ahead and anawer.

THI WITNESS: Mo,

JONNELL AGNEW & ASSOCIATES

(B00) 524-DIFPO B9
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BY MR. MANZON:

Q. Does Optima Funding have any other

althorneya?

A Other than?

Q. Other than Ms. RDreer.

A, Pistone & Wolder.

Q. Has Optima Funding had any other attorneys

in the last two yesars?

A, N .

0. Has PislLone & Wolder done any work on TCPA
cases for you?

A, MNo.

0. Thank you. Qkay.

work for you?
. Just gencral.

M3. BREER: IT'm going to chject. Again,
that certainly would invade the attorney-client work
privilege. The work that that £firm is doing for him
iz privileged. And, again, it's not relevant what
aother work other allorneys are doing. To Lhatl
extent, I am going Lo instruct him not to answer
regarding specifics of hls relationzhip with Pistaone

E Wolder.

MR, MANSON: It doesn'lt go to the

What is the nature of the Pistone & Wolder's

JONNELL AGNEW & ASSOCIATES
(800} BZ4-DEFQ

90

L2031 50
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attorney-client privilege haecause I'wm nol asking for
the nature of the communication. I'm asking for Lhe
broad -- I am asking for the type of work that they
do for him.

M&. BREFR: Tf youn limilt Lo that, what is
the type of work, witheout getting intoe any specifics
of what they have done?

THE WITNES3: General.

BY MR. MANSON:

0. What 15 general? "General” 1s very gencral.

What is the type of work?
A. Fmployae —-- how can I put it7? imployee
matters, business issues, personal ifssues.
0. Does any of that relate to allegations

regarding the TCRA?

A No.

0. Does any of 1t relate te junk faxing at all?
A. No.

Q. Without going intoe the caontent of the

communications, have you ever had any conversalbions
with them about the TCFA or junk faxcs?
M3 . BREER: I am geing to ebject. That

would be invading the attorney-cllient privilege.

ME. MANSON: I don't want the content of it.

M&. RREER: The existence of those

JONNELL AGNEW & AS50CIATES
(600} 524-DEPO

124 2lrm
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conversations is also privileged. The mere fact that

he has conversalions is privileged. I'm going to
instruct --

MRE. MANSON: First of all, have you cver
prepared or reviewed a privilcge leg? You have o
dizscuss the nature of the documeant.

MS. BREER: We're not talking about a
dogument,

MR. MANZSON: No. That points out the scope
of the privilege.
BY MR. MANSON:

Q. T don't want the content of the

communication. I want Lo know i1f you discussed a
particular subject with vour attorney.

M&. BREER: 1 think that's very hard to do

but —-

MR, MANSON: T will phrase it as a yes-oL-no

quesiion.
BY MR. MANZON:
Q. Have you =ver had any discussion with any
attorney at Plstone & Wolder regarding the TCPA?
"Yes" or "no" only, please.
A No.
Q. Have you ever had any converazatioen with any

attorney at Pistone & Wolder regarding junk faxes?

JONNELL AGNEW & AZSOCTATLES
(800) G524-DEPO

12:45: 200

12:45:30°M

12:45:39TM
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"Yes"™ or "no" only, pleasae.
A No.
0. Let me think Ler a couple of minutes,

What time i3 it, David?

1]

MR. AMKRALUT: Tt'=zs 12:45.

MR. MANSON: Shall we hreak al one a'clook
for lunch?

MS. BRERER: Sure.

MR. MANSZON: Let's break in about 15
minutes,

BY MR. MANSON:
0. Before lunch I would like to talk a 1little
kit about how Optima does business.

Did Optima lend its own meoney Lo its
alientsa?

M3, BREER: I jJust s3till want to make the
oblection aboul relevancy. I don't see any way Lthat
the -- how they loan money iz going to lead to the
discovery of admissible evidence. It's certainly --
it isn't relevant. I don't know how it would lead to
relevant evidence.

ME. MANSON: Okay.

BY MR. MAN3ON:

0. Doegs Optima lend its own money?
A, We sure do,

JONNRLL AGNEW & ASSOCIATES
(800) L24-DRPO
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Q. You sure do. Does Optima use third party
Tunding sources?

Al Glive me an example.

Q. Wheolesale money lenders. TI'11 give yvou a
very specific example.

I want to refi my house, I call you up. We
agree that you are going to loan me -- you are going
to buy out my cxisting loan and give me an extra
50,000 on top. Let's gay my existing loan is
200,000, 2o you are going to loan me 5250,000.

Where does that money come from?

A. It comes from us, but we do sell that loan
off.

Q. But you being Optlima --

A We fund the leoan in-house or broker the

loan, wcither way.

0. What do you mean when you say "broker the
loan"?
AL There are differcnlt banks that would broker

it, meaning CFhere would be the broker involved,
difterent banks that we can work with. There are
different bhanks out there with different programs.

I'f we don't have that program f£or Lhat client, we can

broker that loan out te a different hank.

-

0. What percenltage of your leans would you say

JONNELL AGNEW & ASSOCTIATRS
(800) 524-DEPO 54

LasA7:2HFM
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that Optima funds In-house or Tfunds directly?

A What percentage”
0. O0f the number of loans.

M5. DRRLER: IL you krow. You don'lL have

10
=
i
a
ol

THE WITHNESS: f[t's 30 to 40 percent.
BY MR. MANSON:
Q. Would the remaining 60 Lo 70 percent be

brokered lcans?

to

A. Yeah.
Q. Arc bthere criteria that delermine whether
you —-— I'm sorry. Lef me go back a little.

When you fund the loan in-house, can we call

that a "direct lended loan'? Is that an acceptahle

term?
AL Huh-uh.
0. Is there a particular tLerm you would use?
AL No .
0. I am going to use a "direct loan,"” then.

When you deo a direct loan, are there
criteria to deteormine whether you are going to do
direct loan or a brokered leocan for a particular
client?

. Rialk.

Q. Risk. Can you elaborate on thal?

=1

JONNELL AGNEW & ASS50CIATES
(800} 5Z4-DEFPO
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A. Depending on the risk. the credit score,
the gite of the loan, income documentation. There's
a lot of different variables Lhat come into play.

0. Does Optima direclt lean for thosea with

higher risk or lower risk?

A Tower risk.
Q. How abkout for the amount of the loan? AL

what stage does --

A, Criteria. There iz a breakdown. It doesn't
really matter -- tThe size of the loan. The bigger

the leoan, the risk ratio incrcases.

Q. Rigger loans, youn are more likely to broker?
A Depends. It all depends.
0. You had mentioned Lhe lower risks are direct

lended; is that correct?
A. Yes.
0. And bigger loans by their very nature are

riskier; iz that corrcct?

A. Sure.
0. Approximately what deollar amount did Optima

Funding do direct loans Lor during 20047

MS. BREER: I want to object again. Can vyou
give me an idea what you are getting at?

MR. MANSON: I am trying to got an idea of

his business operations so I can get into some more

JONNELL AGHNEW & ASSOCIATES

(800) 5724-DEFO 856
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12050240
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questions with respect teo a lot of different aspechs
vary relevanht to thiz case.
M3. BRELE: 1 hope we do it zoon.

BY MR. MANSON:

Q. ApproxXimately what amounl of loans was
Optima a direclL lender for in 20047

A. You are saying veolume size az far as the
amount of loans we do in-house?

Q. Collar amount, not numbaor.

Al Dollar ameount for Lhe year 20047

. Uh-huh.

A. Thiz i3 not going to be an exact number.
Q. Your beat estimate, please.

Al Fifty million.

0. And when you're a direct lender, do you

normally keesp those loans on yvour books or do vou

normally aell thosae loans afler?

AW We sell those loans.

Q. Do you ever keep lecans on your books?
A No.

0. When you sell them, what percentage —-

M3. BREER: You know, I'm going to object
NowW. I think this ia private, and I think Lhis 1s

getting inte trade secrets, and ilt's into areas that

I deon't think he can be Inguired on. I think you gol

JONNEL AGNEW & ASSQUIATES
(800} L24-DEFO

12:51:35M

1251087
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enough of an idea of whatever it 1s you need to lay a
foundation for [urther guesticns.

MR. MANSON: [ di=zagree. I den't think I've
gotten inteo the kind of information that I want Lo
learn 50 T can frame guestions this afternocon.

MS. BREER: I Chink you are getting into
areag Lhat -- the financial situwation and the
financial cenditien is not relevant at a2ll in this
cage. And I think that's what vou are ltryving to get
at, and I think that iz -- you are harassing him in
terms of trying Lo ask him all these things aboult his
kbusiness that have absolutely nothing to do with this
caze for your own sport. I don't know what you're
gaining from this.

MR. MANION: You are free to object Lo a
particular question based on these things.

M53. EBRLEER: I want fto look -- T Lhink you
are getting into private areas here.

MR. MANSON: If vou Lhink a particular
question dgoes to a privale arca, then object to it.
But let me ask the questions.

T losl my train of thotught.

M&. BRLER: I think you may he using this
information for an improper purpese bhecause T don't

understand why you want this informalion.

JONNELL AGNEW & ABGOCIATES

(800} 524-DEPO g8
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MR. MANSON: Okay. As I said, it'=s going to

help me to frame guestions bthiz afterncon. I need to

understand his business Lo soeme cxlent Lo understand
everything from his markeling, his lead generation,
hisz relationships wilthh other entities, and all of
that is wvery relevant.

M5. BREER: I don't think -- I don't want
you to get inte trade secret areas and so forth., T
don't even know if that's going to happen, but I --

MR. MANSON: If vou don't know 1f that's
going to happen, I would ask that yeu hold your
objections until it happens, please.

I lost my train of thought. Give me a
mament .

BY MR. MANSON:
Q. When you get & loan Lhat you are not going
to direct 1loan -- let me rephrase that.

When you get a loan that you want Lo broker,
how do you go about brokering that? How do you
contact yvour lenders -- and you can correct me 1f
that's not the right term -- to see if thay are
interested in a particular loan?

AL There are guidelines that each bank has.
Q. Do you have any kind of written agreemcnt

with the banks regarding leans that yon are going Lo

|

JONNMELL AGNEW & ASSCCTATES
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123 54PM

L2 BA= 0PN

1250 040N

LarhhelngM



10
11

12

17
1B
18
20
21
22
23

A4

CERTIFIED COURT RLEPORTERS/VINDEOGRAFHERS

hroker to them?

AL There is a broker package that you have fo
get approved with each bank.

0. What is in that package? And I don'l want
the details. Just generally describe it, please.

A, You have Lo gebt approved. They have
different guidelines and criteria. T den't know what
they are. You do have to get approved, and basically
the broker package haz the information of the
mortgage company, which would ba us. And when fthey
decide to do business with you, they approve yvou, and
that's the end of the story.

. Do you have any kind of contracl with them?

A. It'a an agreement. I don't know 1f vyou want
to c¢all 1t a contrack. You can't do businesz with
another bank until you are approved with them. Yo
have to -- again, there are certain criteria that you
have to meetl.

0. Do you have o give assurances Lo thesze

banks that you are in compliance with lawg?

A. Yez, if vou want to get approved.

0. T'm sorry. There's a lot ol papers being
shuffled. I'm having treouble hearing you.

M. If you weren't, you couldn'lt get approved.

0. Do you give an affirmative assurance to Lhem

JONWELT, AGNEW & ASSOCIATES
(800} 5HZ24~DLPO

La:55:36PM
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that yvou are in compliance with all laws?
A Absolutely.
Q. If you are found to be breaking any laws —-

M5. BREER: I am going to chjecht again.

This is so not relevanlb. 'There 18 no isague in this
Complaint regarding representations made Lo other
lenders that hc does business with. It's not leading
to anything admissible.

MR. MANSON: Relevancy 1is net a valid --

M5. BREER: Why don't you tell me -- instead
of saying I'm going Lo find oul, why don't you pul on
the record what the relevancy is? T don't know if
I'm going Lo allow you te go further into this area.
What is the relevancy, please?

MR. MANSON: One of the allegations in this
Complaint is that he isg breaking laws. T am now
asking abheout any assurances he makes --

M3. BREER: Where 1g that in the Complaint?

MR. MANSON: I believe that's The entire
Complaint; that he i1s breaking the TCPA.

M&. BRFER: What does Lhat have Lto do with
third party lenders?

MR. MANGON: Go ahead.

MR, AMERAUT: ©One of the reasons the line of

questioning is relevant is that there might be uscful

JONNFELL AGNEW & ASSOCINTES o
(800) 524~DEPC 101
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material in communications between him and his third
party lenders.

For example, he might have told them that,
"yez," he iz not in compliance becausc he has reason
ta believe thalt thoere have besn vieolations of the
TCPA on his kehalf. Or maybe he haz ftold them thal,
"no," Optima is in compliance beacause it's oplting —-
it's getting permission before faxes are sent on itz
hehalf. Or they may have written to Optima saying
"We've had a complaint that you are breaking tThe law
by violating the TCPA. We'd like an explanation.”

There could be a whole treasure trove of
information, acdmiseions, Lhings that are good for
Optima or bad for Optima in communication.

M3, BREFKR: Why don't we just move to Lhose
Lhings instead of getting into the deltalileg Chat I am
ohiecting Lto?

MR. MANSON: I am laying a foundation for
Lhal line of guestioning.

MS., BREER: Atl right. I think you have
done that now.
BEY MR. MANSGON:

Q. The pending question, 1 believe, 13 if

Optima is not in compliance wlilh laws, WOHldlthESQ

banks cut off yvour funds?

JONNELT, AGNEW & AS30OCIATHES
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M5. BREER: That calls for speculalbion.
want to rephrase that?
MR. MANSOWN: Sure.

BY MR. MANSON:

0, If Optima i= -- 1s therve anything in Lthe

agreement you have with the bank that says that if

You

Optima is found to be breaking laws, the bankas could

cut off funding?

Al T am nol sure.

Q. Okavy. Do you believe that if Optima was
found to be breaking laws that, at least, some of
these banks might stop doing business with Optima?

A. When you say "laws," what Lype of laws?

0. Any DRE regulations, let's say.

If you are found to be breaking DRE

regulations, do you believe they would cut off doing

busziness with Lthat?

MS. BRLEEE: Why don't you explain about the

DRLE.

THE WITNEZS: That's -—-

MS. BREER: That's not their licensing
authority. I don't know 1f you are aware of that.

ME. MANSON: T belisve they are licensed
with the DRIL.

¥

JONNELL AGNEW & ASSQCIATES
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BY MR. MANSON:

0. Real qulick, before we get into that, are you

as an individual, Ali Shah, licensed by the DRE?

A. Yea.

0. Is Optima Funding licensed by the DRE?
A No.

0. Under your license, do you have Optima

Funding listed as a dba with fhe DRE?
AL No .
2. Are you licensed with the Department of

Corporatlions?

PN Yas.

MS, BREER: That's in the discovery that yon

have.
BY MRER. MANIOWN:

Q. To your knowledge, and not based on any

communication with your attorney, do you understand

)

that you're reguired Lo abide by DRE regulaticnes as

parlt of your peraoconal licensure hy Che DRE?

A Repeat your question. T don't understand.
Q. You stated that vyou as an individual are

licensced by the DRE?

L Yesg.
Q. Ta a condition of that licensure that you

abide by Dopartment of Real Estate regulallons?

JONNELL AGNEW & ASSOCIATRES
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(. To your knowledge ~- let me think how to
phrase thig. T am going to have to think aboult this.

Does the Department of Corporations reguire
compliance wikbth the Department of Real Eztate
regulations?

A, I am not aware. ['m not sure. They might;
they might not. I don't know.

0. Dores the Department of Corporations reguire
compliance with the law —-- with all laws to keep your
reaidential finance lender license?

M3. BREER: I'm going to object., I think
that's looking for & legal conclusion. T don'l think
he should be standing heve telling you what thoe law
is. He ia nol a lawyer.

BY MR, MANSON:

0. What is your understanding of the laws that

govern Optima Funding?

MS. BREER: That's a conpletely uncertain
guestion. Tt's ambiguous. T don't sven understand
it.

MR. MANZSON: T will get a little more into
that later.

BY MR. MANION:

0. Going hback toe vour funding scources, have you

JONNELL AGNEW & ASSOCIATES
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had any communication with any bank regarding the
TCPA or Jjunk faxes?

e Na.

Q. Have you -- havce they ever made any
inguiries to youv?

N Not that T am aware of, no.

. Poes your agreement with these banks and
other funding sources -- are there Iindemnificatio
provisions as part of these agrecements?

A What is that?

M3, BREER: Again, I'm going to object.

I

That would be a lcgal conclusion as well, and he is
not a lawyer. If he understands what the term
"indemnification" -- maybe we should figure that
out. Are you using that in the legal sense of
indemnification?
MR. MANZON: L khelievon it's the plain
English sanse.
M3. BREER: TIf yvou understand that, you may.
Some people have fTrouble with the concept.
BY MR. MANSON:
0. Are vyou familiar with tho term
"indemnification”?
h. A little bit.
0. Wwhy don't you tell me your understanding
JONNELL AGNEW & ASSOCTIATES Loe
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First, and we'll see if we can come to a mutual
understanding.

A. When you zay "indemnify,"” are you saying vyou
arc withhaolding or having someone exempt from
something?

0. That's not whalt I mean by Lhat.
Indemnification mcecans that if -- when I say, "Are you
indemnifying them?" fthat means 1f they are found to
have any liability based on your conduct, thalt you
will repay thelr costa and cover their liability
financially.

Al Okay.

O, Do vyvou understand that?

Al ot you.

0. Any gquestions aboul how I am using that
term?

AL GGolt. you.

Q. Do yvour agreements with these banks state

that you will indemnify them?

A. That I will indemnify the bank?
0. You or Optima will indcemnify the hank.
N Nao.

Q. Okay. All right. One more thing T
wanted -- real guick before lunch I want to run

through 1L.

JONNELL ACNEW & ASSOCIATLES
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1 IL you c¢an LkLake out the Nolice of Depoaitian
2 thal I have given you which was Exhibit 1.
3 M3. BREER: We'll look At it together.

4 BY MR. MANSOW:

5] Q. T want to wun through the categories of OL:04:35EM
3 documents.

7 M5. BREER: The one for All or Optima?

3 MR. MANSON: This is the person most

2 knowledgeabhle at the bottom.

10 M&. BREER: This one. Okay. £1:04:930M

11 BY MR. MANSON:

12 Q. I asked for all documents claiming Optima

13 Funding vieclated any provision of the TCRA.

11 lave you brought those with you today, other

15 than the stuff that we already discussed on the 01:04:52PM
14 record?

17 Do you have any olher documenits that have

18 not beon produced?

182 A Nao.

20 0. Do you have with you all documents OL:05:0LrM
23 evidencing awareness by officers, directors, managing

22 agents, da, da, da, of the terms ar provisions of the

23 TCPA?Y
24 A. Repeat the question.

25 Q. Did you bring documents respensive Lo 0105 16FN

JONNELT. AGNEW & ASSQCTIATES
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Request No. 27

MS. BREER: T don't think there were any. T

don't know what the term "awareness” -- il's sorl of
odd. To the extent that these —-- if vyvou want Lo
argue That's awareness —- that's a badly worded

requast.
BY MR. MANSON:

Q. Other than the documents thal I've golk here
which relate to the Sutton litigation and the Sybert
litigation, are There any other documents responsive
Lo No. 1 that are not privileged?

M5, BREER: You're on 27

MR, MANSON: I'm asking 1.

MS. BREER: On the other question or the --
you are on the same one?

MR. MANSON: Yas. Copies of a3ll documents
claliming Optima violated any provision of the TOFA.
BY MRE. MANSON:

0. Other than what we'wve goft here, are there
any other documentsz responsive Lo No. 17

M5. BREER: We've already discussed thefe
may he.

MR. MANSON: Aand you will produce those?

M5. RBRELR: Yeah.

MR. MANSON: Are there any other documaents

JONNELL AGNEW & ASSOCIATES
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responsive to No. 272

ME. BREER: I don't know exactly what we're
looking for there; so T would say no.

THE WITNESS: N,

MR. MANSON: Are there any othnr documents
responsive Lo No. 37

M3. BRELE: Let me just say to the extent
that anyohe can be construed as being responsive to
3. Those are some of those ~=-

ME. MANSOW: Other than those documents, you
will review your files and preduce?

M&. BREER: Yeah. 'That's what I tried to do
with what 1 did produce. If it referred toc Lhat --
and there were a lol —-- that don't refexr -- Lhay
might at first blush seem to he responsive, but fthey
really weren't.

MR. MANSON: Other than that discussion, are
there any other documents responsive to No. 37

M&%. BREER: Ali, 1 knew you already
Lestified you don't have any, but I may. 2o I am
going Lo look.

MR. MANSON: Are there any other
documents -- are there any documents reaponsive Lo
No. 47 Because I don't believe any were producad.

MS. BREER: In fact, I would say yes, thcre

JONNELL AGNEW & ASSOCIATES
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are more to No. 3, buL they might be subiject Lo
privilege, and that's what I am re-cvalualting.
BY MR. MANSON:

Q. Are there any facsimile advortisements sent

by or on behalf ol Optimaz

i Sent hy Oplima?

Q. Or on behalf of Optima.

iR Na.

0. Stepping oflf thig for a moment, with respect

Eo Link Point, vou s=aid that they sent fax ads and
sent you leads from fax acds.

Lid you ever obtain any copies of the fax
ads sent by Link Point?

A No.

r. How did you become aware that they weore

sending fax ads?

Ms. BREER: That'=s been asked and answerecd.

MR. MANSON: I don't recall the answer.

M&. BREER: Tt was asked and answerecd. We
want through that.

MR. MANSON: I don't. believe it was; =so I'm
going te ask it again.

BY MR. MANBON:

Q. How did yvou become aware that Link Point was
sending fax ads?
JONNELL AGNEW & ASSOCTIATES
171
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M3. BREER: I think you answered you didn't
Krnow. You don't remember.
THE WITNESS: I don't recall.
BY MR. MANGON:
Q. Your answer now is you don't recall?
MS. RREER: That's the =ame answer.
MR. MANSON: I'm asking your client.
THE WITNESS: Uh-~huh.
BY MR. MANSON:
Q. Do you recall how you became aware?
AL I don't recall. No.
Q. Moving on to No. 5, are there any other

documents evidencing any agreement between Optima and

a fax broadcaszter, which in this case sounds

Link Point?

Like

Po you have any written agreement with Link

Foint?
B N .
0. No. 7, I guess, those e-malls weould be

responsive to that.
M3. BREEER: If he has Lhose.

Do yvou have copies of those se-mails?

THE WITNESS: I don't, but I will laook into

that.

MR, MANSON: If you would add that Lo the

JONNELI, AGNEW & ASSOCIATES
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list, Counsel.

Also, 1 asked for copilies of documenls
referencing Live Leads which he has stated that he
gets leads firom. So there should be some documants,
either e-mails or written documenlLs.

M3. BRELER: Why don't you ask the guestion
insgtead of making the aszumpltion.

BY MR. MANSON:

Q. Do you have any documents in your offlice ox
that vou have given to counsel that reference -- you
man Lalk with counsel aboul how the privilege might
apply to this -- coples of documents that reference
Live Leads?

M5. BREER: Do you have anylhing that
referenced Live Leads?

THE WITNESS: As far as —--

M3. BREER: A document thal zmavys "Live
Leads" on it somewhers,

THE WITNEZS: NG .

BY MR. MANSON:

0. Have vyou ever scnt Live leads any lelblors ox

e-mailas?

Al I personally didn't,
Q2. Have you sent them any checks?
M. I believe =o. Yeah.

JONNELT AGNEW & ASSOCIATES
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0. Those would he Lhe documents Lhat refercnce

Live Leads.
Have you taken notes recgarding any
conversations with them?
A. No.
Q. Have any ol your employees cver font any

letters to Live Leads®

AL They might have. T don't recall.
0. That's something I would ask yvou to look
into. Uhat should have been looked into.

M5. BRERR: I was told we didn't have
documents.
MR. MAN3ON: Okay.
M5, BRLEER: Are we on 97
MR. MANION: Not vel, We're slill on §.
M&. BREER: Okay.
BY MER. MANSON:
0. Have you ever heard of a2 business entity
named "Instant Response Marketing"?
AN Na.
Q. Then have you ever seen any documents that
referenced Instant Response Marketing, other than
this one?

AL Nao.

Q. Have vyou ever heard of a business called

JONNETL AGNEW & ASS50CIATES
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"Data Research Systems”"?

A, No.,

Q. S0 have you ever saeen a document referencing
Pata Research Systems?

i\ I haven't.

0. Have you ever heard of a business called

"fax.com"?

A, Yas.

Q. Tell me what you heard about fax.com.

A. You mentioned it eariier.

0. T don't bhelieve I did. Can vou Lell me what

was the context? I don't remember ment ioning
fax.com.
Ms. BRERR: Okay.
THE WITNESS: You mentioned it.
BY MR. MANSCOW:
Q. No you have -- other than from me, have you
aver heard of faxz.com?
AL Na.
Q. llave you ever seen any documents referencing
Tux.com?
Al Nao.
0. lNave vyou ever heard of a company called
"Mortgage Services"?

K No.

JONNELT, AGNEW & ASSOCIATES
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Q. Have you ever seen a document referencing a

company called "Mortgage Servicez"?

A. I saw it on the fax.
0. You saw 1t on a fax?
Al T think you showed me earlier last timo.

M5. BREER: We didn't produce thoze, but I
guecss the faxes that you have that say "Mortgage
Services." I didn't think of that.

BY MR. MANSON:

0. Other than that, have you seen any other
documents that reference Mortgage Servicas?

A, No.

Q. Are there any documenlts that provide for
Optima Funding te he indemnified by any other person
or entity relating to the TCPA or fax ads?

A No, huh-uh.

M5. ERLELR: You wanit Lo go to the nther G’

MR, MANSON: Lel's put in one before lunch.
This will be Exhibit 2, I believe. This is a Notice
af Depositien to you as an individual.

BREER:! Can I take one?

.rz
o

MR. MANGON: This is actually David'=s copy

here.
MS. BRERER: This is mine.

MR. MANSON: I had one copy f[or the two of

JONNELL AGNEW & ASSOCIATES
(BO0) 524-DREO

N1L:12:22FM

01:12:33PY

Ol:il2:47EM

01:13:0EFM

OT 1737058



10
11

12

18
19

20

22
23

24

CERTIFIED COURT REPORTERS/VIDEOGRAPHERS

YO,
THEE WITNESS: ITa that 1€?
M5. BREER: What are we looking at? oh, I
¥ate

ME. MANSON: Right now this is the Ali Shah
one.  ‘There should be a separate one for Optima
Funding.

(Plaintiff's Exhibit 3 was marked for

identification by the court reporter

and is bound under separalte cover.)

BY MR. MANSON:

Q. If you turn to Page 3 of the Neotice of
Deposition of Ali Shah, which is Exhibkit 3, the first
item asks for copilies of all deocuments alleging Lhat
vou violated any provision of the Telephone Consumer
Act of '%1, Lhe TCPA.

Subject fto the discussion we've already had,
are Lhere any other documents responsive to No. 17

Al No.

MS. BREER: I think we covered Lhat one.

BY MR. MANSON:

Q. Is there anything Lhat hasn't becen produced
that is responaive to No. 2 other than what we
already discussed?

M No.

JONNELL AGNEW & ASSOCIATLES
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1 Q. Are there any documents responsive Lo No. 3
2 that haven't been produced?

3 Mi. BREER: You are the deponent.

4 THE WITNESS: NGO .

5 RY MR. MANHZON:

6 Q. Are there any documentsg responsive to No. 4

7 that haven't been produced?

8 A No.

5 Q. Are lhere any documents responsive to No. &

10 Lhat haven't been produced? 01:24: 400N
11 A No.

12 Q. Are Lhere any documents rosponsive Lo No. &

13 that haven't bheen produced?

14 A. Nao.

15 Q. Have you personally ever corresponded with (14 52D
16 Live Leads?

17 A, Gosh, you got me mixed up with Live Leads

18 and --

19 M3. BREER: Any documents referring --
20 MR. MANSON: That's a separate gquestion. 0L:15:LREM
21 I'm not asking Neo. 7.

22 BY MR. MANSON;

23 0. Have you over personally corvesponded with
24 Live Leads?
25 AL Live Leadzs, vyes. 01 ¢ 5:24T7M
JONNELYL AGNEW & ASSOCIATES
118
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0.
it a
A,

Q.

correspondence

Ai

0.

o)

O

.

0.

letter oI

What Torm of correspondence was Lhat? Was
letters?

Tt was telephane.

I'm sorry. I am talking about
or e-mails —-

No.

Letters?

No.

Faxes? Memos?

No, no.

There are ascveral "nos" there.

No, no.

50 have you produced all documents

reaponsive to No. 77

A. Yes.

0. Have you produced all documents responsive
to No. 38°7?

A. Yes,

Q. Have you produced all documents responsive
to No. 97

A Yoo

0 Have vou produced all documents responsive
teo No. 1072

A YonR

Q Have you produced all documecnts responsive

JONNELL AGHNEW & ASSOCIATES 119
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to No. 117
A Yes.
0. Okay.
Let's go ahead and break for lunch. Can wo
go off the record?
M3. BREEER: Yeah.
(Whereupon, at the hour of 1:16 FP.M.,
a luncheon recess was taken, fthe

deposition to be resumed at 2:30 P.M.)
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SHERMAN 0OAKS5, CALIFORNIA; WRDNESDAY, FEBRUARY 2, 2005

ALT SHAH,

having been previously duly sworn,

examined and testifled azs followe:

Wa 3
HXAMINATION
BY MR. MANSON:
Q. Mr. Bhah, we're coming back after lunch. Do

you realize thatl you are still under onath?

A. Uh-huh.

0. And your statements are made under penalty

of perjury?
A Yes.
0. And that they can be used in court to

gquestion your credibility if there are any changoes

anything comes up to the

that you make later on
contrary?

Al Yas.
Aaskead

oQ. In the beginning of yveur deposition I

if you used any other names or versions of your name.

No you recall that?
AL Ves.
Q. llave you ever used the name Ali Manesh,
JONNELL AGHNEW & ASSOCTIATES
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M-a-n—-e-=z—-h"v
I, Never.
0. Do oyou have —- have you ever heard that

name, or do you know a person by that name?

A, Yes.

0. Who is that person?

A Tt's an employee of mine.
0. Enployee?

AL Th-huh.

Any relation to yeou?

Q
AL Mot at all.
0

Also vou had menfiioned fthat a Farzad Nafeiy

was a cofounder.

Does he sLill work with Optima Iin any

capacity?

4. In what way? When you say "capacity,”™ what

do you mean?

Q. Is he affiliated at all with Optima those

days today?

AL Yeah.
Q. What iz his role al Optima?
A He is, you can s5ay, my partner in the

businegs.
0. Te he a gtockholder?

A No.

JONNRELL AGNEW & ASSOCIATES
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o

Q. When you say "partner,"” how do yvou mean
Lhat?
A. Teammate or whaltever you want to call 1tk.

Taammate in the business. &As far as the business
goecs and shares, everyvthing is in my name.

Q- What duties does Mr. Nafeliy have?

A He runs -- he does the sales force, takes
care of the salespeople on the floor, basically.

That's basically it.

Q. S0 all he does 1ia manage the sales force?
A Right.
Q. Doas he manage Them on sight at 5 Hutton

Center Drive?

N, Corract, ves.

0. Doaes he have any financial interest in
Opltima Funding?

AL As far ags what when you say "financial
interest”?

Q. Other than a salary and possibly a bhonus,
does he receive —-

M5, BRERR: I am golng teo objecct again.

It's abzolutely not relevant or likely to lead Lo
admizsible evidence to the [inancial arrangements

the company.

of

MR. MANZON: Okay. Are you instructing him

JONNELL AGWNEW & ASSOCTATES
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not Lo answer?

M5. BREER: No. He can answer.

BY MKE. MANGSON:

0. Dows he have any financial interest other
than receiving a salary and/or bonus?

AL No.

Q. Does he have any other job responsibililtics

other than managing the sales force?
A. No.
0. I think I may have asked that already.
Does he hold any title?
LI N .

0. No jeb title. Okay.

How aboul David Tayanipour? Is5 he still at

all affilisted with Optima Funding?

A David, no.

Q. Was he ever affiliated with Optima?
A. In what way do yvou mean?

0. Waes he ever an employeea?

FAW N .

Q Was he ever a director of COptima?

A No

0. Wazs he ever an officer?

A Mo

0. Was he ever -- had any kind of broker

JONNELL AGHEW & ASSOCIATES
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affiliation with Oplima Funding?

A, He was a brokern.
Q. A broker affiliated with Optimaz
A. When you =may "broker alffiliated,” can you

explain?
M5, BEEREE: Uae a different word. I don't
know what you mean.

BY MR. MANSON:

O. What was Che nature of Mr. Tayanipour's

relationship with Optima Funding?

N, He was our broker of record.

0. Did he have a title at Optima Funding?

A. He did. I don't recall what it was.

0. Do you remember when he hecame the broker of

record for Optima approximately?

AL Firat few months. I wonld say anywhere from
rugust, September of '03, for a few months.

0. Why was he the broker of record -- let me
strike that.

Why did ho terminate the broker of record

relationship with Optima?

AL We got a new license, which was CFL, and our
relationship just basically terminated aftex that

point.

0. What is CFL?T

JONNELL AGNEW & ASSOCIATES
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A. California Finance Lenders License,
Department of Corporations.

2. Did Mr. Tayanipour work on sight at 5 Hutton
Center Drive?

A Yes, uh-huh. He did.

0. Andd did he -- whal were his duties while he
waa bhroker of record?

Al Compliance. He had different duties.
Compliange, sales force, and again a lot —-
compliance and sales force.

Q. You alsoe stated that Mr. Nafeiy was in
charge of the sale=z force.

Were they in charge of the sales force
during the =same pericd of time?

A N . David was more —-- when I say "sales
Foree, "™ he was more compliance related.

Q. Can you be more specific as to whal he did
for the sales force that was compliance related.

. Make gure the apps were btaken correctly,
make sure the names are correct, and anything that

had to do with compliance.

. And when did he leave Optima?
A I don't recall exactly the date.
Q. Would it sound right to say approximately

March &5 of 20047

JONNELTL AGNEW & ASSOCIATES
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AL Yeah. That would =zound right.

0. Who Loolk over the compliance duties after

that time?

A We had Dick Teno.

Q. Could you gapell that last name.
A T-g-n-o,

Q. Dkay. Waa there anyone else?

A That was it.

0. S0 when was Mr. Teno in c¢harge of

compliance?

A, Mr. Teno -- 1 don't knew. I don't recall.
0. Is he 5till in charge of compliance?

A, No, he is not.

Q. Can you tell me approximately when he was

Optimar?

A. I couldn't even tell you thalb. He was

atk

director of opnerations —-- Dick Tono was. And one of

hig ==~ one of his Jjobs was complianhce with David.
0. Could yvou gelt for me the dates when he was
with OplLima?
A Ahsolulbealy.

M3, BEEER: Just leave a spot in the

transcript.

MR, MANSON: Okay. If you will do that and

leave a space for the dates thal he was director of

JONNELI: AGNEW & ASS0CIATES
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operations and also a space when he was in charge for
compliance, in case those two are different.

(Information requested:

BY MR. MANSON:

Q. Was there anyone else evar in charge of
compliance?

A. No.

Q. Do you know how long ago Mr. Teno gave up

those compliance duties?

A. Three or four montha ago.

Q. Who took over after that?

A, As far as compliance issues on Tthat level, I
think ir's four te twe different attorneys. We have

attorneys that take care of that now on a larger
scale.

0. Who at the company would be in charge of
determining whalt goes to attorneys and what doesn't?

A, Also Donna Thomson.

0. Donna Thomson who I bhelieve you said wasg in
charge of marketing?

A Yes.

JONNELT AGNEW & ASSOCIATES
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0. I don't wemember 1L I asked thiz: Has
Optima ever used any dba's or other business names
beaides Optima Funding?

A. Not that I am aware of, no.

MS. BREER: That's covered in the
interrogatories, too, I am sure.

MR. MANSON: The interrogaterias?

M5. BREER: Response to interrogatories.

MR. MANSON: They were pretly much
noenexistent.

M5. BREER: Anyway.

BY MR. MANSON:

0. Would Mr. Teno be Richard Joseph Teno?
A. Yeah.
Q. I have ——- I'm looking at 2 document from fthe

DRE website that lists an address for him at 620
Newport Center Drive, Suite 1100, Newport Beach,
California 22660,

Is that his home address, to younr knowledge?

A, I don't know.

Q. Mo you have any idea what that address might
be?

A. No.

Q. Okay. Thank you.

Are you familiar with a business called

JONNELL AGNEW & A330CIATES
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1 "Streamline Escrow™?
2 Al Yes.
3 0. Can you tell me what that business is?
i 4 Al It'e an escrow company.
5 Q. Do yeou have any relationship with that 03:02:) GPM
o) 2eSCrow company? |
7 A, Huh-uh.
8 Q0. Does Optima Funding do business through
9 Streamline Eascrow?
10 AL Yes. 03:02:23PM
11 Q. Does Optima use many different escrow
12 | companies, or is Streamline the only one?
13 A. No. We use different companies. Streamline
14 is one of then.
15 Q. Do you have any Ffinancial interest in 03:02:33EM
16 Streamline LEscrow?
17 A. No.
1z 0, Do you have any -- are yvou an officer or
1.9 director of Streamline Escrow?
20 A, No. 03:02:43FM
21 Q. Are any of your smployees affiliated with
22 Streamline Facrow in any way?
23 M&. BREER: I want to make an obijesction at
24 this point on relevancy again. I don't know why
25 we're talking about these other companies. And, you 03:02: 50T

JONNELL AGNEW & ASSOCIATES )
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1 know, I will ge ahead and -- he'll anzwer the

2 quesations, bul are we getting off the track here?

3 MR. MANSON: Okay. 5o yvou made an abjection

4 of relevance.

5 MS. BREER: I am wondering 1if you ¢an tell 03:03:04FM

6 me what you are trying to do with that?

7 MR. MANSON: I am Just exploring different

8 business relationships that are relevant to this

9 matter.

10 M3, BREER: How is it relevant? I am 03:03:13TM
11 wondering 1f you know.

12 MR. MAM3ION: I am trying to find out.

13 Where are my documents? T have here a

14 printout from the Department of Real Estate website.

13 I would like it marked as Exhibit 4, I believe. 03:03:35FM
16 It shows a corporate license for Optima

17 Funding.

18 (Plaintiff's Exhibit 4 was markead for
19 identification by the court reporter
20 and is bound under separate cover.)

21 BY MR. MANSON:

27 Q. Has Optima Funding ever been licensed by the

23 DRE?

24 A. Yes.

25 Q. The license status midway down the page 03:03:B4FM

JONNELL AGNEW & ASSOCIATES _
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says, "licensed NBA." The webhsites atatea that means
"licensed, no broker affiliation.”

Is Optima currently licensed by the DRE?

A, MNao.
Q. Why not? N3:04:00FM
A. Because we stopped it. We are no longer

under DRE. We'xre under CFL, Department of
Corporations.

Q. Okay.

A, I'm licensed, though. I am personally 0310421 9P
licensed.

Q. I have Lhat.

Let me go ahead and give Exhibit 5 out,
which is another printout from the DRE website that
shows a license to Ali Shah. 03:04: 30FM

{Plaintiff's Exhiblt 5 was marked for

identification by the courlt reporter

and is bound under separate cover.)

BY MR. MANSON:

0. Ia this your personal license? 03:04:470M
A, Uh-huh, yes.
Q, Please make a very explicit utterance.

You became licensed, accoxding to this, in
December of 2002, Noas that seem accurates?

A. That's correct. 03:05:05FM

JONNELL AGNEW & ASSOCIATES
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Q. Your license expiration date is December of
6.
This shows an employing hroker being Richard
Joseph Teno.
MS5. BEEER: Can you ask a guestion. We can 03:058:1%7H
all see what the document says.
ME. MANSON: Getting there.
M3, BREER: Okay.
BY MR. MANSON:
Q. What does it mean Lo have Mr. Teno as your 03:05: 230y

employing broker?

A, I have to hang my license, the salesperson
license, with a broker of record. And he has =z
broker license. [ just placed it with him.
Q. Currently is your license still a 03:05: 3950

saleaperson license?

A. Correct.

Q. Is Mr. Teno still your employing broken?

Al Correct.

0. Is Mr. Teno any longer affiliated with 03:05:47PM

Optima Funding?
A. No.
Q. Can you explain to me, please, what are the

criteria for someone being an employing broker?

A. Criteria? Explain what you mean by 03:06: 011M

JONNELL AGNEW & ASSOCIATES .
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"oriteria."™

down.

BY MR.

Q.

let me

M5. BREER: Why don't you kind of bhreak it

MANSCN :
Tf he is no longer affiliated with Optima --
rephrase 1it.

Do you currently have any relationship with

Mr. Teno? Does he supervise your work? TI'll break

this down into many duestions.

A.
Q.
A
Q

Doea Mr., Teno supervise your work?

No.

Does he supervise any work done at Ophtima?
No.

Does he review documentalbicen to make sure

it's compliant with laws?

A.

Q.

No.

Does he —-- doesg Mr. Tenc -- do you talk to

Mr. Teno on a regular basis?

AL
Q.
A,
.
broker

you as

Yeah. Once in a while.

Is he a friend?

Yaah.

What does it mean for him to be an employing
for you? What are his duties with respect to
an employing broker?

M5. BREER: If we could -- a5 determined -—-

JONNELL AGNEW & ASSCOCIATES .
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what are his duties? Are you saying in his mind
personally?
MR. MANSON: Yesg.
MS. BREER: Or are you referring -- okay.
BY MR. MANSON:
0. To your knowledge, what are his duties to
you as your employing broker?
AL To inform me of the new DRE regulations, to
keap my license in compliance.

Again, my license 13 a salesperson llcense,

]

and I'm net a real estate agent, bul that's what it
can be used for. And I did hang my license under his
broker license. His duties are to keep me in
compliance.

Q. Okay. HMHow does he go about doing that?

MS. BREER: How is this relevant?

MR. MANSON: Terri, can I ask my guestions?
Tt is relevant. It's very relevant since we're
getting into his compliance with laws, including
those laws that are complained of in the lawsuit.

MS. BREER: What law did you complain in the
lawsuit that has to do with his status as a sales
agent and having a DRLE?

MR. MANSOWN: 17200, BMT 17200,

MS. BREER: That's not how it's alleged at

JONNELL AGNEW & ASSOCIATES

{(800) 524-DEPO 135

03:07:330

03:07:50rM

03:08:03PM

03:08:187H



10

11

iz

13

1.4

Le

1

18
19
20
21
22
23

24

CERTIFIED COURT REPORTERS/VIDEOGRAPHERS

all.

MR. MANSON: Sure. There is a 17200
allegation there.

M5. BREER: Yaeah. And it'z2 based on the
allegationg that he violated == tﬁat fhe TCPA has
been wviolated. That's what the gravamen of the 17200
action is. It has nothing to do with anything having
to do with this. So I think you are kind of getting
into an area that isn't going to be relevant and is
not likely to lead to the discovery of admissible
evidence, And I think it's time consuming and
burdensome to get into this area. I think we have a
lot of other issues -—--

MR. MANSON: It may be, but I am permitted

to get into this area. It does go Lo compliance with

laws.

M&. BREER: %You are also asking things that
lead to legal conclusicons as to what is —— you are
getting into an area where he is not a lawyer. He is

not competent to tell you all the duties of an
employing broker.

MR. MANSON: T asked his understanding. You
are taking time, and you are consuming time with
relevancy objections which don't carry any welght in

a deposition.

JONNELL AGNEW & ASSOCIATES
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M&5. BREER: I want to make sure —-- I
understand that, but it's good teo bring them up
because [ would rather [lush out some of thesge laszues
now hecause we have to deal with them.

So at this point, you are saying -- you are
asking him guestions ahout this because you sued for
17200. Your 17200 has absolutely nothing to do with
this relationship.

MR. MANSON: I am asking these duestions
because I am entiltled to ask him these questions.

M3. BREER: A1l right. zo ahead.

MR. MANSON: Could you repeat the last
question.

{(The following guestion was read back

by the court reporter as requested:

"OURSTION: Okay. How does he go
aboul: doing that?")
BY MR. MANSON:
Q. How does he go about insuring your
compliance with your license requirements?

MS. BREER: If you know.

THE WITNESS: T don't know. 1 don't know.
BY MR. MANSON:

Q. What dees a salesperson license entitle you

to do?

JONNELL AGNEW & ASSCCIATES -
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Are you allowed to write loans?

Al Depending on what organization you are with.

0. With Optima Funding.

A, Okay. If Optima Funding 13 licensed under
DRE, ves

Q. Iz Optima Funding licensed under the DRE?

Al Not right now.

Q. What giveslyou the authority to write
morlbtgage loans?

MS. BREER: Can you —-- that's kind of

uncertain. What do you mean ¢gives him authority?

BY MR. MANSON:

0.
vou must
loans?

A,

0.

A
garlier.

Q.

A.

Is it your understanding that in California

have certain licenses to write mortgage

Uh-huh.
Could you answer out loud?

Yaah. That's a CFL license which I told you

Do you know your CFL license number?
I don't know.

M8. BREER: It's in the discovery.

BY MR. MANSON:

Q.

to write

Okay. A moment ago yeou =zaid that in order

loans, you have to be licensed with the DRE?

JONNELL AGNEW & ASSOCIATES
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A You said that, nol me.
MS. BREER: Yeah. And I don'ft ==
BY MR. MANSON:
Q. Then there is some confusion there because I
thought you had said it. Okay.
Optima Funding writes loans under ite CFL

license; is that correct?

A, - Yes.

0. As the salesperson, do you need anyone with
other than a =salesperson license -- strike that. Let
me rephrase it. Let me broaden this a little,

Is somecne at Optima Funding licensed by the
DRE?
A, There can he. I am =zure there are. T don't

know who Tthey are.

(N You don't know who they are?
A, No.
Q. Do you kneow 1f —-- do you know for a fact it

any Optima employee has a DRE license?

B I believe s0. Yeah. I don't know who they
are.

Q. Do you know any of them?

A. Neo.

Q. Ts Donna Themson licensed by the DRE?

A. No.

JONNELL AGNEW & ASSOCIATES
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0. Is Kevin Cardiel licensed by the DRE?
A. Not that T am aware of, no.

M&. BREER: Don't guess.

MR. MANZON: He said, "Not that I am aware
of." Didn't sound like a guess.
M3. EBREER: He said, "no," and it sounds

Like he didn't have the knowledge yes or no.
BY MR. MANGSON:
Q. In order to get your sales agent license,
did you have to undergo any specilalized education?
A, Yes.
Q. Can you tell me what the regquirements are?
I You have to take a claas. I don't know how
many weeks 1t was. I don't recall. You have Lo take
a class, and you have to take —— there's two tests
you have to take. There are twe tests overall, and
that's it. Onge you pass the second test, you get

your license.

Q. Do you have to have a four-year degree Lo be
Licensed by the DRE from a college orxr university?
A No.
Q. Do you have a four-year degree?
. AL No.
Q. Have you earned a high schoeol diploma?
A, Yeas.

JONNELL AGNEW & ASS0OCIATES

(800) 524-DLFO 140

03:12:51FM

03:13:08FY

03:13:198M

13:13:40FM

03:13:48FM



10

11

12

13

14

16

17

18

18

CERTIFIEDR COURT REPORTERS/VIDEOGRARPHERS

Q. Have you earned a college degree, a

four-year college degree?

A. What does that have to do with anything?

Q. Just asking a question.

A. No.

O, Have vou earned a two-year or assoclates
degree?

A, No.

Q. ODther than these classes taken for your
license, do you have any education beyend high
school?

A Na.

Q. I know you gave your date of birth, but what

is your current age?

A. Twenty-five.

0, PDoing the math in my head, would it be fair

Lo say you became licensed at the age of 237

A Earlier. You said, '02; right?
Q. Going by what I saw here, it salid Decembher
12 of '02.

How o0ld were you alt that time?
. Twenty=-two; right? Three vyears ago.
Two years and a month.

So 23.

L0 O i

That's what I waz wondering.

JONNELL AGNEW & ASSOCIATES
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What 1s your date of birth again, in caze we
didn't get it on the record?

M5. BREER: We did. Trust me. Tt was asked
and anzwered because I was hearing it for the first
time. I remember it.

BY MR. MANSON:
Q. You became licensed at 23. What i3 your

work experience prior to founding Optima in '03°?

A. Work euperience —-- I was a loan officerx.

0. With whom?

A Quick Loan Funding.

Q. Do you know what your busines= address was
there?

A. Gosh, I don't recall. I don't recall.

Q. Do you know if they were licensed by the

Department of Corporations?

A I believe s0.

0. Were they also licensed by the DRE?

Al I belisve so. I don't know.

0. What was your pesition with Quick Loan
Funding?

A. Senior loan officer.

Q. Did that reguire a license?

A No.

. Did you have an employing broker there?

JONWELL AGNEW & ASSQCIATES
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1 A, I believe so, yeah.
2 Q. Who was that person?
3 A. I don't know.
~ | Q- Did you have a supervisor that you reported
o to directly? 03:16:03TM
6 AL Yeah. We had a few different supervisors at
7 that time. Eric Small was one of them. Anocther cne

g was Paul Rodriguer. And that's all I can recall.

------ 9 Q. I'm sorrv"?
10 A That's all I can recall. 03:16: 25PM
11 Q. Thank you. To your knowledge, did Quick
12 Loan Funding ever send junk faxez?
12 4. Net that I am aware of.
14 Q. To your knowledge, did Quick Loan Funding
15 ever get accused of sending junk faxes? 03:16: 45PM
16 A, Not that I am aware of.
17 Q. Did anyone at Quick Loan Funding talk to you

18 about the TCPA or junk fax?

19 A. No.
~ 20 2. When were you at Quick Leoan Funding? 03:17:03FM
21 A. Betweean sither the end of 'Ql or beginning

22 of "02 to '03. About a vear and a half.
23 Q. Were you employed by anyone prior to 2001,

24 end of 20017

25 AL Yeah. T was 1in retail sales. 03:17:2RFM

JONNELL AGNEW & ASSOCIATES
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A.

Q.
relating
prior to

A.

Q.

mortgage
Funding?
.Ai

Q.

mortgage

What do you mean by "xetall sales"?
Nordstroms.

I beg your pardon?

Nordstroms.

Completely unrelated?

Completely unrelated.

Did you have any experience or education
to the real estate or mortgage business
working for Quick Loan Funding?

Let me see. Repeat Lhe guestion again.
Did you have any —- I will break il down.
Did you have any experience with the

business prior to working at Quick Loan

No.
Did you have any education relating Lo the

business priocr to working at Quick Loan

Funding?

A. No.

0. When did you begin your class weork te get
your mortgage license —- I'm morry —— your

salesperson license?

Al

whatever

Six months pricr to getting a license; so
that date is, go back six months.

(ITnterruption in the proceedings.)

JONNELL AGNEW & ASSOCTATES
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MR. MANSON: Back on the record,
BY MR. MANGSON:
Q. Changing subjects for a moment real quick.
I asked you if you were on any medications.
Do you have any attention deficit discrder or ADHD or

anything?

A. I think s¢, but the doctors say no.

0. Do you suffer from memory lapses at all?

A N,

Q. Do you have any issues with your memory Lhat

you are aware of?

A. No.

Q. Do you believe that you have any memory
lagues?

A No.

Q. Do you suffer from any eye problems or

anything like that?

A. No.

0. Do you suffer from any eye problems from
lights, flickering lights, bright lights or anything
like that?

A No.

Q. Is your current eyewear prescripltion
eYaweaAr?

Al No.

JONNELL AGNEW & ASSOCIATES
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1 0. Can I have you take it off, then, for the

2 rest of the depo?

3 A Absolutely.

4 Q. Okay. You had mentioned you have been

5 deposed before five or six years ago; 15 that 03:20:R3FM
3] correct?

7 A. T believe s0. Give or take.

g Q. Have you ever been deposed other than that?

9 A No.

10 0. Have you ever had to answer written 03:21:00PM
11 questions, a deposition by written questions?

12 Al No.

13 Q. Pid the previcus deposition deal with junk

14 faxes?

15 Al No. 03:721: 00PM
16 MS. BREER: That's been asked and answered.

17 BY MR. MANSON:

18 0. Did 1t deal with the TCPA?
149 MS. BREER: That's twice.
20 THE WITNESS: No.

21 BY MR. MANSON:

22 Q. To maintain your licensure with the DRE, do

23 vou undergo any continuing education classes?

24 A. Yes.

25 Q. How often do you go to classes? 03:21:27EM

JONNELL AGNEW & ASSOQCTATES
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A. I helieve that's every two years.
Q. Have any of them ever dealt with advertizing

compliance?

A. The gussticons?

Q. The classes.

A. No.

0. The continuing education classes.

Al No.

0. Can you tell me what subjects are coverad in

vyour continuing education?
A. Appraiszals and -- gosh, I want to say

investment properties.

Q. Anything else?
A. No.
Q. Hag any complaint ever been made against you

personally teo the DRE?
A Not that I am aware of.

M3. BREER: Can you rephrase that,. "Made to
you personally to the DRE," I think you meant
something different.

BY MR. MANSON:
Q. Te vyour knowledge, has anyone ever
complained to the DRE about you?

MS. BREER: There vyou go.

THE WITNRE3G: Not that I am aware of, no.

JONNELL AGNEW & ASSOCIATES
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BY MR, MANSON:

Q. Has anyone ever complained Lo the DRE about
Optima Funding?

A Not that I am aware of, no.

Q. Has anyone complained about Optima Funding

to the Department of Corporations?

A. I believe there was one complaint which we
took care of. It was a client issue.

Q. Taell me more about that, please.

A I don't recall what it was. It had to do
with something -- I don't recall what 1t was, but I
do know it was handled. It was taken care of.

Q. Was it related %o the TCPA?

A. I don't believe so, no.

0. You don't kelieve 5o, but you are not sure?

A I'm not sure. I don't think so.

0. Waz it related to junk faxes?

A No.

Q. No? Are you certain of that?

A. Uh-huh.

0. Has anyone complained -- to your knowledge,

has anyone complained to Richard Teno about you?

AL Ne¢.

Q. To your knowledge, has David Tayanipour ever

had a DRE complaint made against him?

JONNELL AGNEW & ASSOCIATES
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A Not that I am aware of.

G, Have you ever been disc¢iplined by the DRE?
A. Na.

Q. Have you ever been disciplined by the

Department of Corporations?

A. No.

Q. Has Optima ever heen disciplined by the DRE?
AL No.

Q. HasIOptima ever been disciplined by the

Department of Corporations?

A. No.
0. How many employees does Optima have?
A. 115,

Q. Are they, dquote, end quote, "W-2 employees"

or "independent contractoras"?

A. W~-2.

Q. 5o they are employess?

A Correct.

0. How many of them are in charge of dealing

with incoming phone callsa, client calls?

Al Az far as recepticnists?

Q. Sales force. How many are invelved in the
sales force?

A. 40, 40 to 50.

0. Are they licensed salespeople with the DRE?

JONNELL AGNEW & ASSOUILATES
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A. Not all of them, no.

Q. To your knowledge --

A, When you say "DRE," I told you before that
we're not —- we're licensed under Department of
Corporations. You keep asking that guestion.

Q. T understand. But you were licensed under
DRE, vyou being Optima in this case. TFirst of all,
Ali Shah, 1f I am not mistaken, you are personally
licensed by the DRE?

Al Yas.

Q. And Optima was licensed by the DRE?

A, Yed.

Q. So I'm going to keep going through both of
those.

A, Okay.

Q. You stated that approximately 40 of the
employees are involved in the sales force; iz that
correct?

A. 40 to 50.

Q. To your knowledge, does the Department of
Corporations require salespeople to be licensed?

A, No.

Q. Does the DRE reguire zsalespeople to be
licenzsed?

A. Yesg,

JONNELL AGNEW & ASSOUIATES 150
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0. To your knowledge, does that DRE requirement
apply esven if the company is licensed by the
Department of Corporations?

A, I have no idea.

Q. But to your knowledge, salespeople are
required te be licensed by the DRE?

A, T believe z0. Yeah.

Q. How many of your sales force are liccnsed by
the DRE, to your knowledgé?

A, I have no idea.

0. Would you say —-- can I get your best
estimate?

A, I den't know. I couldn't tell you.

M8. BREER: At this point 1 want to make
sure, for clarification, T guess, that when you say
"required to be licensed by the DRE,"™ I think he
said -— I den't know if that's -- is that the
guestion? Because you said, "Are they regquired to be
licensed?" You didn't say by whom. I just think the
record hasn't really been clear, and T don't want
something incorrect to be out there.

MR. MAMNSON: I believe I did say "by lhe
ODRE, " and he =zaid, "Yes."

M53. BREER: Can you read back some of those.

I just want you teo listen carafully because T want Lo

JONNELL AGNEW & ASSOCTATRES
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make sure that we’'re all- agreeing when you say

"required,”™ who iz requiring. That's what my point
isz. Sometimes it was not clear on the record who you
are saying is requiring the licensing. Just make

sure you did answer those questionsa.
MR. MANSON: Terri, in order for her to read
it back, we have to quit talking.
MS. BREER: Okay.
(The record was read back by the
courlt reporter as follows:
"OQUESTION: But ko your
knowledge, salespecople are required
to be licensed by the DRE?
"ANSWER: I believe =o. Yeah.
"QUESTION: How many of your sales
force are licensed by the DRE, to your
knowledge?
"ANSWER: I have no idea.
"QUESTION: Would you say -- can I
get your best estimate?
"ANSWER: I don't know. I couldn't
tell you.")
MR. MANSON: Let's go off the record.

MS5. BREER: Yeah.

(A discussion was held off the record.)}
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MR. MANSON: Back on the record,. Please
read that guesation back.

(The following guestion was read back

by the court reporter as reguested:

"QUESTION: But to your

knowledge, salespeople are raguired

Lo be licensed by the DRE?™)

THE WITNESS: T don't know. tnclear
gquestion.

BY MR. MANSOWN:

Q. Did you just say "unclear guestion" a moment
Ago?
A. Uh=~hih.

ME. BREER: T guess the problem is —-- T
should probably object that it will call for a legal
conclusion. Tn other words, you are reguired to
be -- I don't know that he could =zay for every single

perscon in his office whether or not he has the
knowledge that he can say that. That's kind of my --
anyway, Lhat was --

MR. MANSON: He has been designated as the
parson mest knowledgeable with respect to compliance
issues. I think it's fair to ask him his
understanding what is necessary for Optima to be in

compliance on this point.

JONNELL AGNEW & ASSOCIATES J
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M5. BREER: Okay. But the distinction I am
making is being in compliance with the DRE and being
in compliance with the Department of Corporations and
the licenaure that he has, T wanted to make sure that
we were speclific when he was answering which license
he is referring te. That is why I wanted the record
read back, and I want to make sure he 1is clear on
that.

MR. MANSON: I understand that, and the
question was very clearly wilth respect to the DRE.
BY MR. MANSON:

Q. S50 is it your understanding that your sales
force, that esach person on your sales force must be
licensed by the DRE?

Al I don't know.

Q. ITa there anyone at your company who would
know that?

AL There might be. I am nol sure.

Q. You don't know if there is anyone at youf
company that would know the licensure redquirements
that you need?

MS, BREER: That's what he said.

THE WITNESS: Yeah.

MR. MANSON: Okay.

M3. BREER: He angwered.

JONNELL AGNEW & ASSOCIATES
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MR. MANSON: T am ijust surprised Cthat the
person most knhowledgeable running a couple of million
dollar business is not aware of the requirementes they
need not to break the laws that they operate under.

MS5. BRERER: You zaild "at his company." He
has lawyers. He testified he has lawyers. I don't
know that that's aso amazing.

BY MR. MANSON:

a. I gave you a copy of the DRE record with
regpect to Qptima Funding. I believe that was
Exhibit 4. There are no employees listed as being --

there are no licensed holders lisbted as besing
affiliated with Optima Funding other than David
Tayanipour.

To your knowledge, does that mean that there
were no licensed people at Optima Funding other than
David Tayanipour?

A. What de you mean by that? Explain.

MS. BREFR: I think it's been asked and
answered. He already talked about it. We've already
gone over ad nauseam about who he knew was licensed,
who has a license, does he know who they are. I feel
like that's been askad and answered.

MR, MANSON: I am asking akout the meaning

of this document.

JONNELJ, ACGNEW & ASSOCIATES
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MS. BREER: The meaning of the document? Is
fhat what that question was?
MR. MANSON: Yesz, it was.

M&5. BREER: OQOkay. I don't think that was

how the guestion was. You might want to reform that
gussation. I think, first of all, it was you
testifying.

MR. MANSON: I will ask the guestion. Thank
you, Terri.

BY MR, MANSON:

Q. This document doesn't list any other
licensed people being affiliated with Optima Funding
while it was licensed by tfhe DRE.

To yeur knowledge, does that mean there were
no other licensed people affiliated with Optima
Funding while Optima was licensed by the DRE?

| MS. BREER: Do you understand the guestion?
THE WITNESS;: No.
MR. MANSON: Okavy.

M8. BREER: Objection. 1It's been asked and

answared.

MR. MANSON: Definitely hasn't been
answered.

M3, BREER: Not exactly like that, but it
wag ~—- the information has been obtained.

JOWNELL AGHEW & ASSOCTATES
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BY MR,

0.

Lime to start the loan process, who do they talk to?

Who 18 the first perscn they speak to on the phone?

A.
0.
aboul

A.
Q
A
Q.
A
Q.
makes

A.

0.

tranafer to?

A.

salas
A

Q.

MANSON :

When someone contacts Optima for the first

Receptionist. 03:33:158M

And does the receptioniast ask them guestions
their financial sgituation or thelir interest?

MNo.

What does she do or he?

Transfers it teo the loan officer, 03:33:31FM

She transfers it te a loan cfficer?

Loan agent, yeah.

That'=s done on the very first call someocne
in?

Uh~huh. 03:33:38EM

How does she determine what lean officer o

There i3 a list.

And --
Goes in ordex. 03:33:46EM
She goes in order. Thank you.

PDoes she ftransfer them only to licensed
agents, DRE licensed salesz agents?
Yaah. We're not under DRE.

I understand. For instance, you are 03:34:04PM

JONNELL AGNEW & ASZOCIATLES
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licensed as a salegsperson under the DRE?
A.
Q.

don't want to interrupt you. Plecase don't interrupt

Mmes .

she transfer it to & DRE licensed szales agent or not
necessarily or some other anawer?
A.

Q.
A

giving him three different possible answers. Maybe

we need to ask an cpen-ended queation, and then he'll

When the receptionis® transfers a mall, does

Definitely.

Flease, let's not interrupt each other., I

03:34:-12pM

Yeah.
"Yeah™ what? 03:234:23PM
Your guestion ~~ repeat your guastion.

M&. BREER: 2c¢tually, you were sort of

answer it. 031341 36FM

BY MR.

Q.

Teat me start that over.

officers,

between licepnsed loan officers and non licenssd loan

officers?
AL

Q.

MANSON :

Tz the list of loan officers —-- excuse me.

When she moves down the list of loan

is there any distinction on that list 03:34:54TM

I don't know.
Are all of vour loan officers DRE licensed?

MS. BREER: Objection. It's been asked and 03:35: 060

JONNELTL AGNEW & ASSOCIATES
C(8B00) 524-DEPO 158



= u]

10
11
17
13

14

17
18

19

21
22
23

24

CERTIFIED COURT REPORTERS/VIDEOGRAPHERS

answered.
MR. MANSON: Thalt was sales Fforce, and this
is leoan officers. It's a different term I am using.
THE WITNESS: Repeat the guestion.

BY MR. MANSON:

Q. Are all of your leoan officers licensed by
the DRE?

A. No.

Q. To your knowledge, is there any reguiremant

that your loan officers be licensed by the DRE?

A, Te my knowledge, I don't know.

Q. Have any of your non licen=zed emplovyees been
the subiject of a complaint te Optima?

A, Not that T am aware of.

Q. Have any of youxr non licensed employees been
the =ubject of a DRE coemplaint?

A. Not that I am aware of.

Q. Have any of your non licensed employees been
subject to a complaint to the Department of
Corporations?

a. Not that I am aware of, no.

Q. What were the requirements to become
licensed by the Department of Corpcorations?

MS. BREER: I'm goling to object here because

I balieve that questicn would seek information

JONNELL AGNEW & ASSOCIATLES 1
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protected by the alltorney-client privilege. I am
gsure that in discussions that was likely to have come
up, and =o I am going to ingtruet him not to answer.
Unless you can answer about your understanding of the
requirements -- what was the guestiont?

| IT'll have him ask you this in a minute.

If you can answer that gquestion without
relying on information that you have obtained from
attorneys or threugh your attorneys or from documents
that you obtained frem your atltorney -- if you can
answer without relying on that infeormation, then you
can go ahead and answer. If you can't, then I am
going to instruct you not Lo answver.

Go ahead and ask the guestion.

BY MR. MANSON:

Q. To your understanding, what are the
reguirements to be licensed by the Department of
Corporations?

A I don't want to answer.

0. You don't want to, or you can't because of
the attorney=-client privilege?

A. Because of the attorney-client privilege.

Q. Thank you. "T don't want to answer"” is a
little open-ended.

M5. BREEE: Yes.

JONNELL AGNEW & ASSOCIATES
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BY MR. MANSON:

0. Is Optima under any affirmative duty to
reporlt violations of laws to the Department of
Corporations?

M3. BREER: Again, I'm going to make the
same Dbjeétion that tLhe guestion probably seeks
information preotected by the attorney-client
privileges. If you can answer that question without
relying on information that you have obtained through
that relationship, then answer it.

THE WITNESS: Repeat the guestion.

BY MR, MANSON:
Q. Ts Optima under any affirmative duty to

repert violations of laws to the Department of

Corporations?
A, T beligve g0,
Q. Ts Optima under any affirmative duty Lo

report vielations of laws to the Department of Real
Eatate?

MS. BREER: Again, can we just say same
standing objectien. For this line of questioning
about your awareness of your requirements under
certain laws, I am making a standing ocbjection that
any of those questions, you are only to answer them

if you can do so without divulging information under

JONNELL AGNEW & ASSOCIATES
(800) 524-DEPO 161

N3:-37:36FM

03:37:48PM

D3:3R:03FM

0%:38:15FM

N3:38:20FM



10
i1

12

17
18
19
20
21
22
23

24

CERTIFIED COURT REPORTERS/VIDEOGRAPHERS

attorney-client privilege. Otherwise, you can go
ahead and anawer.

THE WITNESS: Okay.
BY MR, MANSON:

Q. Is Optima under any affirmative duty to
report violation of laws to the Department of Real
Estate?

A. I deon't know. When you say "afifirmative,™
explain what you mean by that.

0. By affirmative duty, I mean that it's your
obligation not just tc wailt and respond to a
complaint from them oxr a guestion from the DRE, but

instead you have the duty Lo be active and go to the

DRE and say, "We've been accused of viclating a law."

That's what I mean when [ say "affirmative
duty." That it's your job teo act first and not just
wait for something from them.

With that in mind, is Optima under any
affirmative duty to report vioclations of laws to the
Department of Real Estate?

A I believe so0.

Q. Ie Optima under any affirmative duty to
report lawsuilts to the Department of Corporaticns?

A. T don't know.

Q. Is Optima under any affirmative duty Lo

JONNELL AGNEW & ASSOCIATES
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report lawsulits to the DRE?

A. I do not know.

MR. MANSON: T want to take a break for a
few minutezs. Let's take a == lel ma ask one or two
other guestions, and then we'll take a five-minute
break.

M3. BREER: Okay.

MR. MAN3ON: One or two otherxr questions.

BY MR. MANSON:

Q. Refore you had said that Optima has wrilitten
approximately 50 million in direct loans during 2004.
What was the total amount of loans that Optima wrote
during 200472

A. Your guestion -—— T think you messed up when
you said "50 million.™ You said, "Optima wrote.”
You are asking the same gquestion as far as what did I
fund myself? |

Q. When I asked you before, I thought you had
answered that Optima direct funded 50 million in
loans. Now I'm asking the total amount of loans,

meaning, that were not direct funded.

A. In the year 20047

0. 104,

A. Roughly about 1,200.
0. 1,200 total loans?

JONNELI, AGNEW & ASSOCIATES
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A. Yesg.
Q. What was the approximate lean dollar value
of those loans?
. I couldn't tell vou.
. Could you say upward of a certain number?

Yeah.

A
Q
A
Q. What is your best estimate, tThen?
iy 80 millicon plus. 75 million plus and up.
G Tn total leoana or in third party loang?
A, I don't know. It's not an accurate
question. T vouldn't tell you. L can find ocut for
you, but I couldn'ft tell you exactly.
Q. I want to clarify. I know it's going to be

aszked and answered, but now I am confused,.

Tf I am not mistaken, you said that Cptima

direct funds approximately 30 to 40 percent of its

leoans. Does that sound right?
A. Yes.
0. T think yeu alse said that those direct

funded loans are approximately $50 million per year.
Doea thalt sound correct?

A Yes.,

Q. 8o that would suggest to me that Optima
writes approximately 5125 million in loans?

AL Dkay.

JONNRLL AGNEW & ASSOCIATES
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Q.

A.

Q.

Not "okay." Deoes that scund right?
That acunds right.

Do vou think it might be more than or less

than that or is that fairly close?

A.

minutes.

Right around that bhallpark.

MR, MANSON: Let's go ahead and take five

(Recess. )

MR. MANSON: Back on the record.

BEY MR. MANSON:

Q.

Mr. Shah, to your knowledge, has anyone at

Optima ever contacted anyone at JNS Copy Services,

the plaintiff in this action?

A.

Q.

Not that T am awarea of, no.

Has anyone at Optima ever asked anyocone at

JNS for permission to send junk faxes?

A.

0.

No.

Has anyone at Optima ever spoken to Eric

Rigney for any reason?

A.

Q.
JNg?

A.

Q.

No.

And have you personally spoken te anyone at

No.

Have vou evaer personally spoken to Eric

Rigney ocutgide of these proceedings?

JONNELL AGNEW & ASSOCIATES
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Ai NO&
0. To your knowledge, has any agent of Optima

ever asked anyone at JNS for permission Lo send junk

tazxes?
A. No.
Q. To your knowledge, has any lead generation

company ever asked anyone at JNS for permission to

send junk faxes?

FIN No.

Q. Has Optima ever done business with JIN37

A, NG .

Q. Has QOptima ever done business with Eric
Rigney?

A Nao.

0. To your knewledge, has anyone at a lead

generation company ever done business with JNS or
Fric Rigney?

A, Notlthat T am aware of.

Q. Your counsel has provided me documents from
David Amkraut, Paunl Keasler and Bill Mattmiller that
I understand allege violations of the TCPA.

Are you familiar with these, without looking
at them because we don't have copies?
MS. BREER: Tell him what you have again.

Iy

JONNELL AGNEW & ASS0CIATES _
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BY MR. MANSON:

Q. I have a demand letter from David Amkrautl
addressed to Optima Funding dated January 18, 2005.
Are you familiar with this letter?

A Yes=s. Yaah.
Q. When you received this letter, did you fead
it?
M5. BREER: First of all, he didn't testify

that he received the letter. He said he was familiar

with it. So the firet quesgtion ies did he receive it.

1 think it's to Optima.

BY MR. MANSON:

0. When this -- first of all, are you aware of

thisz lettar only through counsel, or are yvou aware of

it having coeme into your office at Optima Funding?

A Came into my office.

0. When it came to your office, who did it go
to? Whe would have looked at it first?

A. It would have came Lo me.

Q. It would have c¢come Lo you?

A Uh-huh.

Q. ho you remember recelving this letter?

A, I believe so. Yeah.

0. Did you read the letter?

A. T didn't read the entire letter. No.

JONNELL AGNEW & ASSOCTIATES
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0. What. did vou do with the letter once you had
at least began to Jleook at it?

A. Forwarded it to my attorney.

Q. Another document given to me by your counsel
is whalt appears to bhe the cover sheet of a small
claims matter. Paul 5. Kessler, K-g-s-s-l-g-r, is

the plaintifif. The defendant is listed as Ali 5hah

Velayati.
Are you aware of this litigation?

A. Yes.

Q. To your knewledge -- strike that.

Was thias small claims action ever served on
you?r
How did you become aware of this action?

A. Can you rephrase the gquestion.

Q. Sure. You stated a moment agoe you are aware
of the small claims allegation. How were you aware
of it?

A. I have a caurtl dafe on Monday for this case.

Q. Is that the firast --

M8. BREER: Thank goodness.
BY MR. MANSON:
0. Ts that Monday court date the first you've
heard of this litigation, notice of this Monday cournt

date?

JONNELL AGNEW & ASSOCIATES
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A. Rephrase the question.
M3. BREER: It's confusing.
BY MR. MANSZON:
Q. Was a Complaint ever served on you

personally with respect to this litigation?

A. I believe =0, yes.

0. Do you happen to know when?

A. Ne.

Q. Tf I suggEEtéd that it was approximately

Daecember, late December of 2004, would that sound

appropriate?
Al I don't recall.
Q. Fair enocugh. T alsao have, provided to me by

vour counsel, a document stating that it's a
Complaint for Damages and Injunctive Relief with Bill
Mattmiller, M-a-t-t-m-i-l1=l=e=r, all one word, dba
Mattmiller Physical Therapy as the plaintiff and
Optima PFunding as the defendant.

Are you aware of this litigation?

Al Somewhat .

M8, BREER: Do you want to show him the
Complaint?

MR. MANSCN: This is the Complaint, and
we'll make a copy for the court reporter.

/Y
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BY MR.

Q.

(Plaintiff's Exhibit 6 was marked for

identification by the court reportor

and 1s bound under separate cover.)
MANSON :

To your knoewledge, was this Complaint evaer

served on Optima Funding?

A.

I don't recgall.

MS. BREERR: What is the date on that?
MR. MANSON: 9/1%/04.

M5, BREER: Okay.

ME. MANZSON: I'm sorry. It's 9/13/04.

M3. BREEEER: That's the cdate of the

Complaint.

MR. MANGSON: And Attorney Arnold Berschler

iz the counsel.

M5. EBREER: One =second. Can we check and

see LFf that otherxr fax has come because you can

ingquire about that additional --

MR. MANSON: Let me ask about some more

baforehand.
BY MR. MANSON:
Q. Are you familiax with any litigation against

you or Optima in which Mark Kline is the plaintiff?

AL

Q.

Mark Kline. Repeat the gquestion, please.

Are you familiax with -- are you aware of

JONNELL AGNEW & ASSOCIATES
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any litigation against you individually or Optima

Funding in which Mark Kline iz a plaintiff?

A. Yas.

Q. What is thé nature of that litigation®

A. I believe it has -- I take that back. No .
It sounds familiar. I don't know what 1t is for.

0. You are aware of some litigation, but you

don't know the nature of it?

A. I don't know the nature. No.

Q. Is an attorney handling that for you?
Al Yeg, T helieve so.

Q. Who would the attorney be?

M5. BREEER: IL would be me.

THE WITWNESS: The name i1s familiar. Maybe
I'm confused with another name.

M5. BREER: I'm familiar with Mark Kline.
know that he filed actions. I'm not familiar with
this one.

MR. MANSON: I beliave there is an action
filed against Mark Kline; so you can check your

files.

M3. BRELER: I den't know if that has goltlten

to me.

BY MR. MANSON:

Q. Are you familiar with an action against

JONNELL AGNEW & ASS0OCIATES
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Optima or you personally in which BHD, slash,
Worldwide is the plaintiff?

Al No.

MS. BRBREER: T think that's the other one she

is Faxing with the -~
BY MR. MANSON:

0. Are you familiar with any litigation against
you individually or Optima Funding in which Steve
Kirsch, K-i-r-z-c-h, is the plaintiff?

AL Yeah.

M5. BREER: You are?

THE WITNESS: Kirsch?

MS. BRERER: If you are, go ahead.

THE WITNESS: His name is familiar. No. I
don't know.
BY MR. MANSON:

0. Do you know why the name Steve Kirsch might
sound familiar?

A. I couldn't tell you. IL sounds familiar,.

Q. How about Mark Kline? Do you have any 1dea
where yvou may have heard that name before?

A, No.

Q. To your knowledge, have you received any
scorrespondence from a company called "Venture
Capital”?

JONNELL AGNEW & ASSQCIATES 195
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A No.

Q. How about a company called "Fax Capital"?

A, No.

0. Are you Tamiliar with any litigation against
you or Cptima Funding with Ken Duke as the plaintiff?

A, Yas.

Q. And is there an attorney handling that for
you?

A, Yes.

Q. Who is that attorney?

A Terri.

Q. You are indicating Ms. Breer?

A, Yes.

MS. BREER: And that Complaint is being

faxed.

MR. MANSONW: I thought you said
EHD/Worldwide was being faxed.

M5. BREER: No. That'as the small claims.
Remember I said that she's got another fax coming. I
told her to break it inlto sections. I believe there
is one more small c¢laims that we are faxing, and then
the Ken Duke Complaint is probably here.

MR. MANSON: 1Is the Ken Duke Complaint, to

vour knowledge, a small claims or big court?

MS. BRERER: It's a big court.

JONNELL AGNEW & ASSOCIATES
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MR. MANSON: Superior court.
BY MR. MANION:
Q. Are you familiar with any litigation against
you or Oplima Funding in whiech Joel Peshkin is the

pLaintiff?

FL Yes.
Q. Whoe is handling that matter?
A. Terri Breer.

MR. MANSON: Ms. Breer, will we be azble to
get copies of those --
MS5. BREER: That's what we're getting.

We're getting Peshkin. I belisve that was the

conversation T had with my secretary. If not -- T
know for sure -- maybe I am thinking Peszhkin was ithe
one. I don't know about BHD for sure. Like I saild,

T don't do the zmall claims, but I'11 have her look
to.see if we have that cne. I know we have Ken Duke
and Peshkin. Those are coming or here.
BY MR. MANSON:

0. Have you ever made offers teo settle any junk
fax case?

M3. BREER: I'm going to object. I think

that's privileged -- it's the evidence of settlement

negotiations.

MR, MANSON: The existence of setblement —--

JONNRELL AGNEW & ASSOCIATES
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the terms of them are protected, hut I don't believe
the existence is.
M5. BREBER: Ask the question again.
BY MR. MAN3ON:
Q. Have you ever made, you or Optima ever made

an offer to settle any junk fL[ax case?

A. Not that I am aware of.

Q. Have you'ever settled any Junk fax cases?

A. Not that I am aware of, no.

Q. Have you ever gone Lo trial on any junk fax
cases?

A, Yes.

0. Who was the plaintiff in that casge?

Al Tt was Jimmy Sulton. It wasn't trial.

M5. BREER: it's not trial.
THE WITNESS: It wasn't a trial.

BY MR. MANSON;

Q. What type of proceeding have you had in the

junk fax case?

A. Preliminary -- I don't know what you c¢all
it.
MS. BREER: There waa a trial date, hut for
whatever reason, Jim Sutton continued it. 30 he

didn't go to trial, but he arrived for the trial. We

don't want to make a problem out of 1t.

JONNELL AGNEW & ASSOCIATES
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BY MR. MANSON:

0. Have you ever been deposed for any junk fax
TCPA case?

A Depozed?

MS. BREER: Like today.
THE WITNESS: No.
BY MR. MANSON:

Q. Has anycone else at Optima Funding been
deposeaed for a TCPA case?

A. No.

Q. Do vyeou, as an individual, maintain any
written records of these lawsults?

A No. My attorney handles them.

Q. Does Optima maintain any written record of
thesge suits lncludling a listing of plaintiffa, court
dates or anything like that?

A My attoxney handles all of that.

Q. To your knowledge, has Optima been named in
any c¢lass action lawsuits?

A, No.

Q. To your knowledge, have you been named in
any class action lawsuits as a defendant?

A. No.

0. I believe you mentioned that your only

attorneya were Pistone & Welder and Ms. Breer; is

JONNELL AGNEW & ASSOCIATRES
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Lhat correct?
A. Uh-huh.
Q. Are you familiar with a law firm named
Gravezs & King?
A, Yes. That wasg =~-
MS. BREER: Go ahead. Whatever you
remambher. o ahead.
THE WITNESS: Go ahead.
RY MR. MANSON;
. Do you remember -- are youn familiar with the
Law firm of Graves & King?
A. Yes. But I believe, Terri, you stepped in.
M35. BREER: Yeah. That's this case.
BY MR. MANSON:
Q. Have you ever used Graves & King for any
olLher legal work?
A, Yeah. HNo, né. Jugt faor -- I believe it was

only for that, and Terri stepped in.

Q. For this matter?

A. I believe 30, yeah.

Q. Did you make the decision to hire Graves &
King?

A, Did I make the decision? Yeah.

Q. How did you decide to hire Graves & King?

M5, BREER: I'm going to object here. The

JONNELL AGNEW & ASSQCTATES
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question may seek information protected by the
attorney-client privilege. I1'm not sure how his
decision process went. T know that rthere could be
some information regarding that that is protected by
the attorney-client privilege; so I would instruct
you not to answer. If you can only answer —-- 1f your
selection on Graves & King was in any way a result of
your reliance on just attcrney—clienﬁ privilego
communications.

BY MR. MANSON:

0. I doen't want you Lo testify to the content
of any conversations you may have had with an
attorney or a staff person at that law firm. But I
want to know how you made the decision to hire Graves
& King.

M&8. BRERER: Can you answer that?
THE WITNESS: 1 wcﬁld rather not.
MS. BREER: Because I have instructed you
not Lo answer?
THE WITNESS: Yeah.
BY MR. MANSON:
Q. How did you hear of Graves & King?
M5. BREER: Again -=-
THE WITNESS: Uh-hubh. I would rather not

answer that.

JONNELL AGNEW & AS3CCIATES
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M5. BREER: Can we go off the record?
MER. MANZSON: Yes. Off the record.
{A discussion was held off the record.)
MR. MANSON: BRack on the record.
BY MR. MANSCON:
Q! Have you ever consulted with a non attorney
wilth respect to hiring a law firm?
Al It doesn't make sense what you just asked.
Q. Did you ever consult with anyone other than

an attorney =-

A, You said non attorney?
Q. Did you consult with someone other than an
attorney -- did yeou consult with a non attorney in

order to ask abeout what law f£irm o hire?
A, That's not a fair question to ask. No.
It doesn't make sense the guestion he is
asking.
MS. BREER: I think it does.
THE WITNESS: When you zay "non'" --
MS. BREER: Maybe ask it as not a negative.
I think it's becausa you've got a negative in there.
BY MR. MANSON:
Q. Other than attorneys, have you talked to
anybody about what law firm to hire?

A Yeah.

JONNELL, AGNEW & ASSOCIATES
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). Who are those people?

A, It's a very vaguse question. I don't reca
Just people that are in the same line of work, szam
type of business that I am in. Just like the samc

line of work.

1.

(:__‘\

Q. Did 4 non attorney recommend Graves & King?
A, No.

Q. Did a nen atteorney recommend Ms. Breer?

A. No.

MS. BEEER: I'm notorious --
BY MR. MANSON:
Q. How did you hear of Ms. Breer?

MS. BREER: He just said it would have

been -- I'm going fto object,

MR. MANSQN: T asked him if he talked to
people. He could have found you on the internet, in
the vellow pages, lots cf ways.

BY MR. MANSON:
Q. Tf an attorney teld you to contact
Ms. Brear, then don't answer.
Dther than that, how did you hear of
Ms. Breer?
A I already answered it.
Q. Can you speak up. I am hearing mumbling.
Al T have Lo repeat my answers over and over
JONNELL AGHNEW & ASS50CIATES
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again to you.

M5. BREER: It waz asked and answered, and
he said that he can't answer that without violating
the attorney-client privilege. I think that's what
the record says.

BY MR. MANSON:
Q. Did you hear of Graves & King from anyone

othexr than an attorney?

A, No.

Q. Going to your lead generation companies, is
Link Peint -- is that one word or Ltwo words?

Al I believe it's Ltwo words.

0. 3¢ it's Link, L-i=-n-k, space, Paoint,

P=o—-i-n-t?
A. I believe s0, yeah.
Q. Again, for the court reporter's benefit so

she doesn't get mad at me, let's not interrupt each

other.
How abeut Live Leads? 1Is that two words?
A, I believe so.
Q. And I believe there was one more I wanted to

ask about.

David, deo you remember who The olther one was
that we had spoken to the court reporter about the

spelling on the name?

JONNELL AGNEW & ASSOCIATES
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M5, BREER: Quick Loans.
BY MR. MANSON:
0. You mentioned you worked for Quick Toans.

I= that one word or twof?

Al That's three. Quick Loan Funding.
G. Quick, space, Loan, space, Funding?
A. Quick Loan Funding. Quick, space, Loan,

space, Funding.
Q. I believe you testified earlier that there
Wwas ng written agreement with Link Peint between you
or Optima.
Would any of your sales force have had a

separate agreement with Link Point?

Al I hope not.
Q. NDid you ever pay Link Point for any leads?
A, T did, yeah.
Q. Does that imply that there were qualified

laads from Link Point?

"Oualified,”" meaning you had talked about
they had to own a home and not be in an apartment ahd
other criteria. |

A, Right.
Q. Does that mean there were gualified leads
that you received from Link Point?

Al Corregt.

JONNELL AGNEW & ASSOCIATES
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Q. Do you know if you ever closed any businecss

from any Link Point leads?

A, T am sure I have.

Q. Do you know specifically?

A, I don't know.

0. Do yvou know about howlmuch dollar velume of
businesa?

A, I do not know.

Q. When leads came from Link Point, who would
recelve the e-mails from Link Point?

A. E~mails or ~-- either e-mails or they get
transferred to our receptionist.

Q. I specifically asked you about that.

Calls would be direct transferred fo your
receptionist, live calls, or what I am c¢alling "hot
call transfers.”

S0 live g¢lients would call. They would
get -- somehow they would respond to these fax ads
from Link Point and gest transferred to Optima?

A. We don't do faxing at all.
Q. You said sarlier that Link Point -- vou
found out that they were sending faxes?
A Correct.
0. And that you terminated your relationship?
A, Ahsolutely correct.
JONNELL AGHNEW & ASSQOCIATES 183
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Q. But they received calls from Lhese faxes and

transferred some to you. Is that what vyou are

sayving?

M5. BREER: At this peoint I'm going to
ohiject. First of all, there's been no testimony that
Link Point got the phone calls from a faz. You never

established that:; =so that would be misstating his

testimony.

What he testified te was he fired Link Point
because he learned that they do do fax advertising.
Ha never said anything more than that.

MR. MANSON: I juat asked him if he got

leads from Link Peint, and he said, “"Yes.,"

MS. BREEER: If he got leads from them, but

that doesn't =- T am saying that fthe testimony that

he said -- he doesn't -« he can't testify. He

doesn't have any knowledge whether or neot the leads

that he got from Link Point came from faxing.

MR. MANSON: He never testified --

M5. BREER: He testified Link Point dces
faxing. That's what he testified to. He didn't
testify that "And I recelved leads as a xnesult of
that.” &And I think that's whalt your question is
implying. So I want that c¢lear that doesn't come out

the case. Because,

in the transcript that that's

JONNELL AGNEW & ASSOCIATES
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firzt of all, you haven't established that he would
have any knowledge of that.
BY MR. MANSON:

0. I am going fto walk through two lines of
gquestioning. I would like you to very clearly listen

to my complete question and think about it before

answering it. All right?

Al Uh—huh.

0. Without mumbling.

A Yes.

0.  Dbid Optima Funding pay Link Point for any
leads?

A, Yas.

0. Do you know how Link Foint got those leads

that you paid for?

A. Various ways. Telemarketing -- I believe
mainly from telemarketing.

Q. You said earlier that Link Point -- you
found that Link Peint was also sending junk faxes.
Does that sound correct? Is that stating your
teatimony correctly?

A. You are putting words in my mouth.

MS., BREER: I think you did.
THE WITNESS: BAs soon as I found out they do

that, I did terminate my relationzhip with Chem.

JONNELL AGNEW & ASS0QCIATES
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BY MR. MANSON:
Q. Did you become aware thalt Tink Point was
sending unsolicited facsimile ads?
A, Yes.
Q. Did Optima receive leads from Link Point
that came from unsolicited fax adzs?
M5. EBREER: Tt you knaow.
THE WITNESS: I don't know.

BY MR. MANSON:

Q. Do you know that OCptima did not receive
leads -~

AL I don't know,

. -—- that came I[rom fax ads?

A, I don't know.

Q. Did your =alespeople aver ask where fthe

clients heard of Optima Funding?

M%. BREER: Again, 1f you know, bescause he
is asking about other people.

THE WITNESS: I don't know,.
BY MR. MANSON:

Q. Do your salespeople operate on a script when

a call comes in where they ask for certain
information from every client and follow a checklist
of any sort?

A. Not necessarily.

JONNELL AGNEW & ASSOCIATES
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Q. No? So 1f I were to call in and talk to one
off your salespecople --

A. Actually, veah. There 1g a form that we
have that they go by: name, address, loan amounts,
the addresz of their primary home, secondary home and
information like that.

0. And does that include a request for where
they heard of Qptima Funding?

A No.

Q. Does that include how they got transferred
to Optima Funding?

A. No. I don't believe 2o, no.

0. Have you ever instructed your sales force to

ask people if they heard of Optima through a junk

fax?

A, No.

Q. To your knowledge, have any of your -- 1I'm
sorry. You looked like you were about to say
something., I don't want to interrupt you.

A No. Go ahead.

Q. To your knowledge, do any of your

salespeople ever talk to people aboutbt Jjunk faxes,
talk to clients about junk faxes?
AL In what way?

Q. If someone called and speoke with a sales

JONNELL AGNEW & ASSOCTIATES
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agent and said, "I got transferred to yvou from z
facsimile advertisement," what would vyour salesperson
bhe instructed to do?

MS. BREER: That calls for speculation.

MR. MANGSON: He stated he is in charge of
the sales force --

M3. BREER: The first part of the guestion
was "If somabody did this, what would they do?" T
don't know that he knows what everybody in the sales
force would do.

ME. AMKRAUT: Let me Jjust say something: I
think the person being deposed, Mr. Ali 3Shah,
understands and he was instructed at the beginning
and at varicus times that he iz only being asked for
what he knows. Tf he doesn't know something, he can
say he doesn't know.

M3. BREER: I'm just concerned about making
a good record, and I'm allowed to object to the form
of the question., And I don't want speculative
guestions coming that he is answering when he is not

certain that he hag the personal knowledge to

respond. Tt's difficult being on the receiving end
of these guestions. So that's why I just want to
maka sure that he is not —- I don't want him

speculating., I want him testifying as to his

JONNELL AGNEW & ASSOCIATES
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knowledge. If I feel that that might be happening, I
think it's my duty to make sure the record is c¢lear.

MR. AMEKRAUT;:; At the same time, long
speaking objections can serve as coachlng or warning.

We can instruct him again that Mr. Manson 1s
only asking for information that he knows. But we
don't need speaking obhjections like this each time
that serves as a red flag.

M&. BREER: But when you ask for what was in
someone else's mind, that's a litfle different fthan
what you Jjust falked about. You were saying "Is this
what these people think or do?" That's a different
thing.

I think you understand that we don't want
you to guess, and you are only supposed Lo testify as
to your own knowledge.

THE WITNESS: Okay.

BY MR. MANSQON:

Q. Have you instructed your sales force on what
te do if someone says they got the number from a junk
fax or from a fax ad?

A. Explain what you mean by that.

Q. Have you ever instructed your sales [orce on

any action to take if somecne mentiong —-

A. Te bring the name and number to me.

JONNELT AGNEW & ASSOCIATES
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Q. To bring the name and numbexr Lo you?
A. Yes.
Q. Have any of your sales force brought a name

and number?

Al No.

Q. I'm going to call for some speculation on
this one: If at trial T present evidence of somebody
who was told by a sales agent, "That's not this
waeek's ad. That's last week's ad,” would that
person -- have you ever been brought the name and

number of a2 perscon who may have said that to your

galesperson?
A, Not that T am aware of, no.
0. Can you -- knowing what you know now about

the illegality of unsclicited fax ads or junk faxes,
and since you said you are the director of compliance
or in charge of compliance, can you imagine why your
employee would neot bring you that name and number?
MS. BREER: I'm going to object to the form
of that guestion. It's compound. It calls for
speculation. It's uncertain. T think you've got to
break that down.
BY MR. MANSON:

Q. Do you have any idea why an employee would

disobay such an instruction to bring you the name and

JONNELL AGNEW & ASS0CTATES
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nurber?

A I couldn't tell wvou why. Employeas do
welirnd ——

Q. Have you ever heard any of your salez agents
talk about junk faxesa?

Al No.

0. Ckay. I have here -~ give me a moment,
please.

Let's go off the record.

(A digcussion was held off the record.)

MR. MANSON: PBack on the record.

I have in front of me a document which 1is
the Affidavit of Jimmy Sutton, and we will make that
Exhibit 7.

(Plaintiff's Exhlbit 7 was marked for

identification by the courlt reporter

and 1s bound under separate cover.)

BY MR. MANSON:
Q. Ameong other things, T am going to read just
a little bit of this out loud.

Paragraph 3 says that Mr. Sutton called the
numbers on certain facsimiles, "And in each case it
was answered 'Mortgage Services.' Aftexr giving a
name and phone number, I was immediately transferred

to Optima Funding.”

JONNELL AGNEW & A3S0QCIATES
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Do you have any idea why Mr, SulbtLton would
make such an allegation?

A. No, I don't.

Q. Te yeour knowledge, has anyone ever been
transferred to Optima Punding based on calling a
number from a facsimile?

A Nao.

0. In Paragraph 4 Mr. Sutton says he was able
to positively identify Optima because a message
stated he had reached Optima Funding and gave thes
Hutton Center address.

Does your recorded message, like a hold
message —— when you are on hold, sometimes you hear
music and sometimes you hear advertising messages.

Does your hold message identify your company

as Optima Funding?

AL Yes.

Q. Does it give vour address?

A Yes.

Q. Going down a little bit, Paragraph 6 says

that on April 16, 2004 -- I'm sorry. In the course

of that phone «all, he was transferred to an Optima

Funding representative who identified himself as Ali.
Did you ever have any conversation with

Mir. Sutton?

JONNELL AGNEW & ASSCCTIATES
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A. Not that I am aware of, no.
Q. Do you know if Ali -- T want to say
Menash -- or the other name I asked you about

earller, 1f that perscon has ever had a cenversation
with Jimmy Sutton?

P I don't know.

Q. Have you ever spoken to Mr., Menash about

Jimmy Sutton?

A, No.
0. Do you have any other employees named A1i?
A, No.
0. Mr. Sutton states in his affidavit that --

MS. BREER: Can we not read that inte the
record and just ask him a guestion about the
document?

ME. MANION: Filne.

MS. BREER: I den't think it's appropriate
for you to just read this inte the transcript.

MR. MANSON: Fine.

BY MR. MANSON:

Q. The Ali that Mr. Sutton talked to explained

that Optima contracted with Impact Marketing.
Have you ever heard of Impact Maxketing?

M%, BREER: 1I'm going to object to the way

the guestion is asked. It wounld create the sense, 1f
JONNELL AGNEW & ASSOCIATES 193
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that were read at a later date, that in fact this
occurred. This is what he =aid. The guestion -- if
you can rephrase it,

MR. MANSOWN: That's why I wasz reading it
into the record. I am reading from a document which
we don't have a witness here to fesgtify. I am
reading from a document, and this document statss —-

M8. BREER: That's different than what you
said.

MR. MANSON;: Fline.

BY MR. MANSON:
0. The document statements that Mr. Sutton --
strike that.

The document states that this all explained
that Optima contracted with Impact Marketing.

Have you ever heard of Impact Marketing?

A. If's one of the companies that we might have

worked with in the past.

Q. Did you or did you not work with Impact
Marketing?

A. Yeah. We worked with TImpact.

Q. Were they a lead generation company?

A Yes.

Q. Do you know how they generated leads for
yous

JONNELL AGNEW & ASSOCIATES .
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A, Through telephone --

Q. Telemarketing?

A. Telemarketing.

0. I don't want to put words in your mouth.

Are you agreeing with me? It's Cthrough
telemarketing?

A. Right .

Q. Do you know if Impact Marketing ever sent
junk faxes?

A I hope not,.

0. Did you ever instruct Impaci Marketing not
te send junk faxes?

AL Instruct? T told any company that we worked
with -- yeah =-- not to. 1T den't want any leads that

come from Taxes or facsgimiles.

Q. Who was your contact person at Impact
Marketing? |

A, I don't recall his name.

Q. When did you do business with Impact
Marketing?

A, A little over a few months ago.

0. How long —-- that's when you stopped doing

business with them or when you started?

A. When we started.

0. You started doing business with them a few

JONNELL AGNEW & ASSOCIATES
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months ago?
A. Yeah.
Q. Are you still doing business with Impact

Marketing?

A, No.
0. Why not?
A. Just better companies to work with. Better
companies to work out there with.
Q. Did Impact Markelting ever provide you with
qualified leads?
A. I balieve s0. Yeah.
Q. Did you pay Impact Marketing for leads?
A. Yes.
0. Do you know how fthey generated the leads
that yvou paid for?
MS. BREER: That's asked and answarad.
MR. MANSON: Siightly different guestion.
THE WITNESS: I den't know how they get
thair leads, as far as when you ask that gquestion. I
believe it's from telephone.
BY MR. MANSON:
Q. Okay. Do you know whethexr Impact Marketing
ever sent junk faxes?
Al I hope not.
Q. Do you know whether they did or not?
JONNELL AGNEW & ASSOCTATES
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A. No. I hope they didn't.

Q. T undexrstand you hope they didn't. Do you
know whether they ever sent junk faxes? Yes or no?

A. The way you are asking --

0. I am asking a yes-or-no question. To your
Enowledge, did Impact Marketing ever send Jjunk faxesz?

A, Mo, To my knowledge, no,

Q. Mr. Sutton in his affidavit séys that the
21i he spokse with stated multiple times that they
knew Impact Marketing was sending unsolicited
facsimiles.

To your knowledge, does Mr. Menash ever deal
with Impact Marketing?

A. T hope net. No.

0. Did Mr. Menash —-- refresh my memory. I3 he
a salesperson?

A, Yes.

0. Does your salesperson ever deal directly

with the lead generation company?

A. Not necessarily, no. Sometimes some of them
can get leads on their own. They have referral base
Sources.

0. So Mr. Menash could be dealing directly with

Impact Marketing?

A. I hope not. But I don't know.

JONNELL AGNEW & ASSOCIATES
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Q. Mr. Sutton alleges that Ali had an indemnity
letter from Impacht Markelting that they will take care
of fax cases. That's his allegation here.

Do yeu have any correspondence from Impact

Marketing with respect to fax cases?

A.

Q.

T don't believe 50, no.

Do you have any indemnity agreement with

Impact Marketing whatsoever?

A.

0.

No.

Okay. Do you have any written agreement

with Impact Marketing?

Ap

Q.

No.

Was there ever any agreement with Impact

Marketing?

A,

0.

No.
Let's move on to the next thing.

How much did you pay Impact Marketing for

cach qualified lead they sent you?

A. Anywhere from 100 to $200 per lead.

0. Was there an oral agreement with them as to,
say, the time of the =-- when Cthey would be paid?

A. Once a week.

0. They would be paid weekly?

Al Yeah.

0. Do you know -- what other terms of any oral

JONNELL AGNEW & ASSOCIATES
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agreement did you have with them?

A A=z far as what?

Q. You said there was an oral agreement that
you would pay them once a week. What were the oifther
terms of your oral agreement with them?

A No sét in stone other texms.

Q. What were some of the other terma that might

not have been set in stone?

A. I don't recall.

o Okay.

A. It's just one of the companies that we
warked with as far as generating leads. That's all.

0. How do you track who sends you a particular
lead?

A. How do we Lrack?

Q. Uh-huh.

A. Tt gees to the front. The call goes to the

front with the name of the client.

Q. How do you know who sent you a particular
clienk?

A, Explain what you mean by that.

Q. A l1ittle background.

In order to pay 100 to $200 per lead, you
have to know who a lead is coming in from so you know

who to pay?

JONNELL AGNEW & ASSOCIATES
(800} 524-DEFO 159

04:33:26PM

04 :33: 40TM

04:32:52rM

04:34:06PM

d4:34:10PM



10

11

12

13

14

16

17

18

15

21

22

23

24

CERTIFIED COURT REPORTERS/VIDEQGRAIHERS

A, Correct.

Q- How do you determine who is sending you a
particular lead?

A. The ¢all goes to the front, and the
receptionist anawers and asks where the call is
coming from, and it.gets transferred Lo the
salegperson.

Q. When your receptionist answers the phone, i3
the client on the other end or is the lead company on
the other end or someone elsa?

a. Tt ¢an be elither or.

. 80 in some cases whaen the receptionist

answers the phone, the client is on the other end?

A, Correct.

Q. And she asks the client "Who sent you?" or
what ==

A. "How did you hearxr about us?" Somethingllike
that.

Q. If someone says, "Qff of a junk fax,” or if

someone says, "I received a fax with this
information," is your receptionist geoing to transfer
Lhat to a sales agent?

A Na.

Q. What 18 she going to do? What has she been

instructed to do?

JONNELL AGNEW & ASSOCIATES

(800) 524-DEFPOQ 200

D4:34:38EM

04:34:490M

BA:35: 008

04:35:11PM



10
11
12
13

14

16
17
18
19

20

22
23

24

CERTIFTIRD COURT REPORIVERS/VIDEOGRAPHERS

A. It would be taken to Donna Thomson. It
would be taken to myself or Donna Thomson.
ME. MANSQON: I have before me some pholtos of
a billboard. Let's make this Exhibit 8.
({Plaintiff's Exhikhit % was markad for
identification by the court reporter
and is bound under separalte cover.)

BY MR. MANGON:

Q. Is that an Optima Funding billboard?

A. Yes.

Q. Are vou famillar with that billboard?

A, Yes.

Q. It mentions "optimafunding.com.” Is that

your website?

A, Yes.

Q. Does anyone else use Lhat website?

A, I hopa not.

0. When you get contacts through that website,

do they geo to anyhody besides Optima Funding?

A, Repeat the guestion.

Q. If someone weare to go to coptimafunding.com
and click on the contact us link, would that
information go Lo anyone besides QOptima Funding or
only to vour company?

A, Come Lo me, my company.

JONNELL AGHEW & ASSOCIATES
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Ql
contackts?
Aff

Q.

Who at your company would receive those

IT department.,

That picture has -- the billboard has a man

holding money fanned ocut next Lo him.

A.
Q.
A,

Q.

Uh—-huh.
Are you familiar with that graphic?
YTeah.

You mentioned earlier that you approve ads

before they go out.

A.

Q.

Did you approve this billboard?
I did.

Who put this billboard togetherxr for you, or

who designed it?

A.

It was between my IT department, myself and

Viacom QOutdoor.

Q.

that was

Do you know who used —- who had the graphic

there? 1Is that a graphic that your company

had available to them?

A,

Q
A.
Q
A

Yes.-

Do you know where you got that graphic?
My IT guy got that graphic.

Do yvou know where he geot it?

I don't know.

MR. MANSON: Let's enter in mass the Jjunk

JONNELL AGNEW & ASSOCIATES
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faxes in this litigation, and we'll enter these as
Exhibit 2.

MS. BREER: Just for the record, these are
the alleged junk faxes in this thing. You make it
sound like -

MR. MANSON: I gaid that they are the faxes
at i1ssue here, didn't I°7?

MS. BREER: You said in thiasa case. Anyway,

‘these are the faxes that you have attached te your

Complaint.
MR, MANSON: That's correct,
M3. BREER: ©Or does it also include others?
MR. MANSON: These are the faxes -- it
includes others. Tt includesg all that were available
at the deposition of Mr. Rigney a couple of weeks
ago. S50 thexe are 65 [sic] here.
MS. BREER: Okay.
(Flaintiff's Exhibit 2 was=s marked for
identification by the court reporter
and 18 bkbound under separate cover.)
BY MR. MANSON:
Q. If you c¢an turn to the ninth fax in the
bunch, the fagsimile that you are looking at has a
man. Would you agree with me that that looks very

similar to the man in the bhillboaxrd®

JONNELL AGNEW & ASSQCIATES
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A Yeah.

Q. Would you agree thalt he is in épproximately
the same pose holding money fanned out in front of
him?

A. Yeah.

0. Did you netice any slgnificant distinctions

bet

ween the man in the billboard and the man in the

advertigement?

M5, BRERR: I am golng Lo object because

whether or not he can --

THE WITHNRES: First of all --
M&. BRELER: Can I finish my objection?
THE WITNESS: Yeah.

M5. BREER: My objection iz that the

documents gapeak for themselves -- what they show or

they don't =show. Asgsking him to say what he sesa, I

Jus

ia

cut

b -—— I don't understand. Tt'a kind of a -- what
the objection?
ME. MANSON: I'm not sure.

M BREFR: I will withdraw the objection.

[¥x}

MR. AMEKRAUT: I can suggest that the way Lo

through it, why don't the parties stipulatc thal

that'™s the same photo on the hillboard, the same

tllustration on the billboard -=-

MS. EREER: Well, it's similar but -~

JONNELL AGNEW & ASSOCIATES _
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THE WITNRESS5: I think anybaody <an use this,
Lhough . We saw Lhis on another mortgage company’'s
websile for a couple of daye.
BY MR. MANSON:
0. Can vyvou direct me to that company and its
website?
A, No. You can put this on anything. You can
just go and take this from the internet.
Q. T asked you if you knew where your IT guy
got it, and you saild, "No.”
M3. BRFEER: IHe zaid the Internet.

didn't. He sald he

i

MR. MANSON: Neo, h
didn't know whers he gob it.

M5. BREER: That's what 1 heard. 1 thought
vou said "the intcornet.”

THE WITNESS: You wan go Find any plcture on
the internet.

BY MR. MANSON:

0. Okay.

A Right?

0. Okay.

A. I am saying mayhbe somebody liked our

billboard and liked Lhe picture on there and went and
did that.

Q. To your knowledge, did you pay any license

JONNELL AGNEW & ASSQCIATES
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fee fo
AL
what 1
0.
Al
0.
Lo,
faxes.
there
A,
Q.
who ca
A
0F.
Okavy?
A
Q.
fax.
A
Q.
callin
A

r the use of that graphic?

I helieve Lhat we =-~- yoah. T don't know

L was. I believe 1k was S100 or %200 or 5300.

Can you find for me who you pald that to?

Yes,

I would like to [ind out who that was paid

Then let'as go back to the first of the
Turn back to the first fax. AL tThe hotltom
is a number B800-670-6024.
Has Optima Funding ever used thabt number?

Never.

Have you ever received any calls [rom anyone

lied that number?

Na.

Ngain, lel me ask my complete guestion.

Yeah. Go ahcecad.

A feow pages further back I am showing yvou a

The number ig B800-752-3770.
MHaa Optima ever used that number?
Na.
Has Optima ever received calls from anvone

g that number?

No.

JONNELL AGNEW & ASS0CIATES
(800} 524-DEFPO

206
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Q. Akipping further back again, I am about
halfway through the stack.
M5. BREER: T se&¢ a new one coming up.
BY ME. MANSON:
Q. There 1= a number of 800-455-1351.
Has Optima ever used that number?
AL N
Q. Hzs Optima ever received calls from anvone
calling that number?
A No.
Q. Skipping back again, there's a phone
number §00-485-2917.
Has Optima sver received -- hag Oplima ever
usecd that telephone number?
A Never used fhat telephone number.
. Has Optima ever recelived calls from anyone

calling that number?

A, I hope not. No.

Q Do you have an employvce named John Davias?
A. John Davia? It doesn't ring a hell at all.
o Do you have an employee named Stevaen

Anderson?
A Tt doesn't ring a bell.

Q. Are you familiar with 211 100 plus employees

thal yaou have?

JONNELL AGNEW & ASBOCIATES )
(800) HZ4-DEPO 207

04047 20T
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I No, not with all of them. No.

Q. How much did Optima pay to lead generalors
during 20047

A, I don't recall. I told you I wasg going to
find out for you, though.

Q. I wasn't sure if 1 asked that particular
one. Let's go Lo another gquick subject.

Does Optima have any insurance pelicy that
may provide coverage for the acts slleged in the
Complaint?

A Repeat the gquestion, please.

. Does Oplbima have any insurance thal may
provide coverage for the acts alleged in the
Complaint?

I T don't think s2¢. 1 will take a look. I
will look into it, though.

Q. Has Cptima submitited this action Lo any
insurance company?

A. Nol to my knowledge, no,

Q. Has Optima shared information on this
lawsuit with anyone other than its attorneys?

A. No.

MS5. BREER: "This lawsuit," meaning JN3?

MR. MANSON: Yes.

/7

JONNELL, AGNEW & ASSOCIATES
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BY MR. MANSON:

0. Do you or does Optima stay in contach with
anyone other than attorneys about the TCFA or TCEA
lawsuits generally?

A, N

0. Iz any individual indemnifying Optima for
liabhility with respect to this lawsuit?

M3. BREER: I1If he understands what
indemnification means. It's also been azked and
answered as well.

MR. MANSON: Before we talked
about agreements.

M53. BREER: What doeg il =zay?

ME., MANSON: Could you read the guestion
back, please.

THE WITNESZ: Off the record?

MS. BRERR: No. We have to agrec tao do
that.

(The following guestion was read hack

by the court reporter as requested:

"QUESTION: I3 any individual
indemnlifying Optima for liability

with respect to this lawsuitb?")

THE WITNESS5: T don't believe so. No.

MR. MANSON: Do you want to go off the

JONNELL AGNEW & ASSOCIATES
(BOG) B24-DEPQ

0443408
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record?
THE WITNESS: Yes.
(A discussion was held off the record.)
MR. MANSON: Back on the record.

BY MR. MANION:

(N Have yowu ecver been charged with any —-— in
the last [Five years, have yvou ever bheen charged with
violation of any law?

A, No.

Q. Have you ever been charged with any
vielation of administrative regulation?

A Na.

0. Has Optima ever bsen charged with any

criminal wviolation?

A, No.

Q. llave yvou ever bheen convicted of any criminal
Law?

A, N .

0. Have you ever been charged ever -- not -just

in the last five years, bult have you ever heen
charged with perjury?

AL No.

0. Have you ever beecn charged with
embezrlement?

A. No.

JONNELL AGNEW & ASSOCIATES
{800) 524-DEFO 210

D4:415:55FM

Ua:46:030M

Mcdp:LITM
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Q. Have you ever been charged with fraud?
AL Ne .
0. Have you ever been charged with theft?
. No.

0. Okay.

A Thank God.

0. Have you or Optima ever purchased a fax
broadcast system or computer program?

AL No.

Have you ever heard of "Ellipsis"?

o

A. No. What 1is that?
0. I helieve Lhey are a company that sells fax
broadcast systems.
Are you familimax with the existence of fax
broadcast systems?
A. No.
0. Have you ever heard of a comnpany called

"E-Lioan Sights"?

A. I've hcard of E-Loan, but not E-Loan Sights.
0. Tell me what vou've heard about E-Loan.
A I'"ve seen their TV commercials. Mainly TV

commercials. That's a pretty large company from what
I've seen.
0. Have you ever done any work with E-Loan?

A N

JONNELL AGNEW & ASSOCTIATES

(800} S524-DEPD 211
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Q. Have they wever provided funds for any of

vour loans?

A No.

0. Have vyou ever bhrokered a loan fo them?
A Net that I am aware of, no.

Q. Have you ever heard of Mark Nicholson?
. No.

0 Have you ever heard of Charles Martin?

L. The name does ring a hell,

Q. Can you think for a moment and try teo place
that name?

MS. EBREER: I'm geoing to object. I believe
that guestion might seek information protected by the
attorney-client privilege, and I instruct the witness
not to answer i1f he might have learned that name --

ME. MANSON: Let me rephrase the guestion.

THE WITNESS: Okay. It rings a bell, but I
don't remember.

BY MR, MANSOWN:
0. Lel me rephrase the guestion.
MS. BRLEER: Maybe Lhat's the answer.
BY MR. MANZON;
Q. Other than from an attorney, have you ever
heard of Charles Mariin?

A. No.

JONNELL AGNEW & ASBOCIATES

(800) 524-DERO 212
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v

Q. OLher Cthan an attorney —-- other than from an
attorney, have you cever heard of Kevin Katz, K-a-t-

A. No.

Q. Other than from an alttorney, have you evar

heard of IDric Wil=son?
AL No.

Q. Other than from an attorney -—-

MS. BREFR: Can T make -- it sounds like the

way the record is going to read is that he did from
somehody else. I think we're going back and

saying -—- first, if we could -- you know, it makes

it

sound like, ves, he heard about him, but only through

an attorney. Do you see what T am saying? I don'tl
want the record to reflect that. That would hbhe

lncorrect.

MR. MANSON: I belleve —-

ME. RBREER: It'=s like & negative pregnant ar

something.

MR. MANSON: There is no other way to phrase

it, though. Leb me state for the record the witness

has not testified that he has heard of these people
from an atlorney.
M5. BRELR: That'=s all I wanted. Or Lfrom

anyone else for that matter.

MR. MANSON: The record speaks lTor itself.

JONNELL AGNEW & ASSOCIATES
(800} H24-DRPO
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—

MS. PREER: Okay.

MR, MANSON: We're not intending to imply
that he has heard of these people from an attorncy.
That's protected by the attorney-client privilege,
which 1s why we are phrasing Lt this way.

Satisfied, Ms. Breer? Are you 3satisfied
that that takes care of bthe issua?

M5 . BREER: Yeah. Just for clarification,
all my point was is that when you ask the guestion,
"MHave you ever heard of this person other than
through an attorney?" it makes it sound like they
must have heard about it through an attorney. And

don't know thalb he i3 testifying te that, eithar.

enough to satisfy you?
M3. BREER: At this point I am satisfied.
MR, MANSON: Thank you.
BY MR. MANSON:
Q. Olther than from an attorney, have you cver
heard of Clarion Mortgage?
AL No.
Q. Have you ever done business with a company
called "Clarion Mortgage"?
A. No.

MS. BRELR: Fay attention.

T

MR. MANSON: Was my statement on the record

JOWNNELL AGNEW & ASS0CIATES
(800D) bBZ4-DEPRPO

214
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BY MR. MANSON:

0. Assume for a moment Lhat one of your lead
generation companiez violated the TCPA and sent faxg

ads and sent you lecads from [ax ads.

MS. BREER: I am golng o object to Lhe form

of that.

MR. MANSON: There'a no aquestion yet.

MS. BREER: That calls for speculation when

you ask him to assume for a moment that something

happened that didn't happen.

MR. MANEQON: Let me finish the gquestion, and

vou will see thalbt it doesn't.
M5. BREER: All right.
BY MR. MANSON:

0. Assume for a moment that a lead generation
company violated the TCPA and sent fax ads and then
sent you a lead Lrom a Tax ad.

AL Uh-huh.

0. Why den't you think -- or do you think
OpLima should be financially responsible for Lhe
actiona of that lead generation company, this
hypothetical lead generation company?

MS. BREER: T don't know --

MR. MANZSON: I'm sorry. You are notkt

speaking for the record. If you are speaking and you

JONNELL AGNEW & ASEOCIATES
{800) 524-DEDPOG

215

04:49:487M
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want i1t on the record, say it louder.

M3. BREER: Nowver mind.

BY MR. MANSON:

Q. Do you think Optima Funding —-
. No.
Q. Please don't Interrupl me.

Do yeou think Optima Yunding should be

rasponsible for the acts of this hypothetical lead

generation company in this hypotheltical situation?

A, No. TIf they sent me leads coming from a
fax? TIs thalt what you arse saying?

(. Correct.

A, No.

Q. Why not?

A. Because not only T made it very clear T
cdon't want any business from any Jjunk fax, faxes,
don't want any leads at all from that tvyvpe of

advertisement.

Q- Okay.
A. LT I knowingly knew about it, veas.
0. ODkay. 1'11 rephrase this hypothetical.

lLet's now assume that this hypothetical lead

T

generaltion company sent you a lead, yvour salesperson

was on the phone, a hypothebtical salesperson i85 on

the phone and 13 told by the client that they heard

JONNELL AGNEW & ASSOCIATES
(800) 524-DEPO

04 :50:36FM
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about you Lrom a fax ad, and this hypothetical
salesperson goes ahead and writes up the loan anyway
and you close the deal.

Should Optima Funding be liable, in your
opinion?

M3. BREFER: Okay. I'm going to object. And
[ hate to cohjact on relevancy, but in this case it's
absolutaely —-- my client’'s opinion as fto what should
or shouldn't be has absolutely no relevance
whatsoever to whether or not -- to the issues that
we're Lrying Lo determine here. Tt's not -~ his
opinion is never going to lecad to admissible
evidence.

You <an go ahead and tell him your opinion.
You can answer Lhe question.

THE WITWNEIZS: Rephrase the question.
BY ME. MANSON:

Q. Hypothetical lead generation company'senda A
laead to you. Your salesperson hears from the clientl
that they gobl the number from a fax ad. Your
salesperson goes ahcad and writes the loan. Dassn’'t
come tao yon and doesn't hang up on the person and
Wriltes the loan. You close the deal, and yvou earn

money.

Should Optima be liable for any damagaes

JONNRLL AGHEW & ASSOCTATES _
(800) B524-DEFPO 217
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relating to that TCPA violation?

MS. BREER: Same ohjection. Go ahead.

THE WITNE33: I don't know. I think that's
what lawyers are Lhere for. I don't know how Lo
answer that gquestion. 1 couldn't tell you.

BY ME. MANSON:
Q. I will xephrase it. I will ask a related
but gimpler guestion.

I helieve your prior testimony says thal you
the instructed your salespecople to bring to you
information 1if anybody has received vour number or
gotten aheld of you from a fax ad.

ITf one of your salespeople didn't do that
and writes a loan, do you think Optima should be
liahle for wviolating Lhe TCPA?

AL I couldn't answer that for you. I'm nol an
attorney.

. I am aaking for your opinilon. I'm not
asking & legal conclusion.

M5. BREER: T'm going Lo object. I don't
Lhink he heedé To answer. Th's Just nolL admissible.
It's never going to be admissiblea. Tt's not going to
lead to admissible evidence. His opinion of whether
or not what he thinks should happen under a law which

he doecan't understand which calls for a legal

JONNETLL AGNEW & ASSOCIATES
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concluzion is just not --

MR. MANSON: Relevancy is not a valid
objection at a deposition.

M5. BREER: Tt's not likely to lead to the
discovery of admissible evidence. That's a hard one
to maintain. T understand that. But in this case,
it's just too —-

MR. MANSON: VYou'we made the obhjection.

HY MR. MANSON:
Q. I am asking for your opinion.

MS. BREER: And he doesn't want to answer
the gquestion. He told you --

MR. MANSON: You are putting words —-—

M3. BREERR: He already said that.

MR. MANSON: I hbelirve his answer was
"that's for lawyers," and I asked for his opinion and
nob 2 conclusion of law.

M5. BRREEER: He said he wasn’t comfortablea
deoing 1t, but go ahead.

THE WITNEZS: I'm not comlforntabhle doing
that.

BY MR. MANZION:
0. Who are some of your money lenders 1f you

braker a loan?

What kind of companies do you brokenr loans

JONNELL AGNEW & ASS0CIATRES
{800) 524-DEPO 219
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ta?

Al

To varlous companies.

Give me a few examples.

Olympus.

T= that the full name?

Yeah. OQlympus, Clympus Mortgaye.

Ts Olympus Mortgage separate from OQlympus?

Olympus Mortgade, no. it'a the same

company. Lel mea see. Ag far as who we broker our

loans to?

Q.

A
Argent

0.

Yes.
New Century Mortgage. Give me a minute.
Mortgage, A-r-g-e-n-t, Counktrywide Mortgage.

Is that a different company than Countrywido

Home Loans?

AL
retail

Q.

Tt's the same company. It'as a wholesale,

business.

Related company, but is it a separate

company, or do you Know?

A
things.

Oni

leads,

It's the szame company. They do different

There are other companies. I can keep going

I just wanlted some examples. That's fine.
Do any of these companiecs esver gend you

mortgage leads?

JONNELL AGNEW & ASSOCIATES
(BQ0) 524-DEPO 220
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A Mo

Q2. Are you presently facing any criminal
charges?

AL No.

0. Are vyvou presently facing any adminisbtrative
chargeg?

A, Mo

0. T believe yvou said that you have reviewed
the TCPA statute yourself; correct?

A Yes.

0. From your review of 1it, whalb 1z your
understanding of what it allows and disallows?

M5. BREER; And, again, veou've goht to answer
that guestion without -- I'm going to object that it
might involve answers including information proLected
by the attorney-client privilege. &And I'm going Lo
instruct the witness not to answer unless he can
independently answer it fres of any information he
might have received from an attorncy.

BY MR. MANSON:
Q. From your own review of the staltute, what is
yvour understanding of what it alleows and disallows?
A. I'm not an attoxney. I couldn't tell you
exactly. It'= such a broad scope. I think the TCPA

is A broad scops.

JONNELL AGNEW & AS50CINATRS
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Q. You stated you read the statute?
A Yes.
Q. I am asking for your understanding of what

you read.

AL I couldn't tell vou. T think it's for
attorneys. My meaning might mean something different
from your meaning.

0. I am asking for your meaning.

MS. BREER: And I'm saying that if you Can
answer that question without relying on information
you obtained in the attorney-client relationship,
then you can do so. But if you can't —-- and he's
asking based on your reading. And I'm saying Lhere
may be olther information that might he impossible for
you to differentiate between the two. If you Lhink
thalbt your understanding based on your reading cannot
be separated from what you might have learned from
your attorney, [ still would maintain that it's
privileged, and I would instructl vyvou nolb teo answer.

Do you want to answer that guestion?

THE WITNESZ: T don't, becausc my meaning
might mean something different. I know you want Lo
know what my meaning is.

BY MR. MAN3ION:

Q. Okay. Have you ever sought legal advice

JONNELL AGNEW & ASISOUIATES
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regarding the TCPA's requiremenhts?

M5. BREER: I'm going to object. Again,
that's going to violate the atborney-client
privilege. That's prebthty specific about whalt he
might have discussed wilth an attorney in the
attorney-client relationship.

MR. MANSON: Then I want fto pulk on the
record --

MZ. BREER: I instruct you nolt Lo answer.

MR. MANSON: I want to put on the record the
understanding or an argument we'll make that Oplima
willfully and knowingly viclated the TCPA. And by
instructing him not to answer, then we'll move, 1f
necessary, for an order at trial preohikiting reliance
on any opinion of counsel protecting him from the -
in order teo -=- let me restate this.

We'll seek an order at trial prohibiting
Mr. Shah or Optima from relying on opinion of counsel
with respecl te the legality of sending junk faxes.

M&. BREER: I'm not guite sure I understand
what you mean. Can we go off the record for a
minute?

MR. MANSON: No. I want Lo keep Lhis on the

record,

M53. BRELR: I need to think about what vou

JONNELL AGNEW & ASSOCIATES
(800) 524-DEPO
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3

Just sai1d.

MR. MANSON: What T am sayving 1is thal we
intend to show that Mr., 5Shah and Optima Funding
willfully and kpowingly --

M53. BREER: First of all, you are just
making a stalement on the record. You're just doing
a little narrative here, and I don't think that's
appropriate.

We're here to answer questions. If you want
Lo ask a question, you can ask the guestion. I don't
wanpt to set oub in the deposition transcript
something that can be used later that isn't really
proper in a deposition.

ME. MANSON: Thank you for stating that, and
now I am going Lo go ahead and do so.

We intend to show at some point thsat
Mr. Shah and/or Optima Funding willfully and
knowingly violated the TCPA that provides for lbreble
damagyes. I'm asking him thesc questions in order to
find out if he intends to rely at trial on any
opinion of counsel that sending junk faxes was legal
or that getting leads from junk faxes was legal.
Before you interrupt me --

MS. BREER: COkay.

MR. MANSON: -~ 1if he intends to rely on

JONNELL AGHNEW & A3Z0CIATES
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that, then that would constitute at somc point a

waiver of the attorney-client privilege to these

issues, and so I would ke entitled to ask about bthem

I .

If he relies on the attorney-client

privilege now -- 1 believe, and we would argue --

thalbt that's going to bar him at trial from relying on

an opinion of counsel al this point.

M&5. BREER: We're going to he [irm in
asserting the attorney-client privilege where
necessary, and that would be in this case. B850 you

are free Lo do whatever vou do. T understand that.

MR. MANSON: You have instructed him neot to

answer?

MS%. BREER: I am instructing him not to

answer anything that would invade the attorney-client

privilege, and in particular that guestion which I
think 1 did.

BY MR. MANSONW:

0. Do you have any understanding thalb the TCPA

will allow people to send junk faxes Iin some cases?
MZ, BREER: I'm going to object. It seeks

=

legal caenclusien. He i35 not an attorney. And,

2

again, we've discussed that most of his understanding

of the TCPA could possibly be from the

JONNELL AGNEW & ASSOCIATES
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attorney-client relationship, and he is nolbl going to

be responding fto ¢questions where Lhat's the case.

IT you can answer that gquestion indepaendent

of tThat information, then you <¢an answer it.
Ask the guesition again.
THE WITNESS: ¥eah.
MR. MANSON: I would ask that the client
please focus on my question so we can mave forward
M5. BREER: Let me get these out of your
Way.
THE WITNESS: Go ahead,
BY MR. MANSON:

0. Do you have an understanding whether the
TCPA allows you TLo send junk faxes in some ¢ases,
some circumstances?

M5. BREER: Do you want to answer that?

MR. MAMNSON: No you want to pult ths
obhijecktion on Lhe record again?

M35. DRBREEER: I'm going to ohject. Again,
am instructing the witness not to answer because I
feel that he can'l answer that guestion withont
disclesing information that's protected by the
attorney-client privilege.

BY MR. MANSON:

Q. Can you answer Lthat wilhout invading the

in

T
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attorney-client privilege?
A No.

0. Do you understand that the TCPA bans sending

junk faxes?

M5. BREER: I am golnag to do the same

objection. And alse "ban" leg pretty uncertain and

ambiguous. There's alzoc the attorney-client

privilege issue that wec've been discussing. And also

in terms of this

I don't know what the ward "ban" is
acth. I think that's vague.
MR. MANSON: Okay.

BY MR. MANSQN:

Q. Can you answer That gquestion?

A. No .

Q. No vou understand thalt the TOFA provides
statutory damages of 500 for transmiltting an

unasolicited fax advertisement?

M5. BREKER: Again, the same objection. I am

instructing you not Lo answer.

MR. MANSCON: Okay.
BY MR. MANZON:
0. Do vou have an understanding that fthe TCEIA
requires certain informational disclosures in the

header or body of an unsolicited facsimile

advertisement?
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M3. BRELER: You are speaking about legal
aonclusions. It's not appropriate at a deposition.
He is not a lawyer.

MR. MANSON: Arce you alsec —- any objection
on attorney-client privilege?

M3. BREER: Yeah. TLet's just say any

gquestions that you have regarding what the act says,

what it mmans, how it affecta him -- all of those I

feel are seriously invading on information protected

by the attorney-client privilege, and I am going to

instruct him nel Lo answer. You can go through cach

little piecemeal =~-

MR. MANSQN: That's what T am doing.

M&. BREFR: All right. We'll instruct him
not to answer.
BY MR. MANION:

0. Are you aware that the TCPA provides for
treble or meaning Ltriple damages 1if the TCFA is
violated willfully and knowingly?

Do you want to make the same objection and
instruct him not to answer?

M3. BREER: It's up to him. TE vou feel
that you've got that information from some octher
source —-- I just don't know if you are going to be

able Lo separate them cout. If you have knowledge
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that -~

THE WITNESS: I don'tl.

MS5. BRELER: ~—- the TCPA zays "LlLreble
damages from some other manner other bthan possibly
with an attorney =-- T don'l even know 1f that's the
case.

ME. MANSON: Is this an objection, Terri?z
Can you state this as an objection rakbher than
instructing your client heow to answer.

MZ. BREER;: I stated my cobjection.

BY MR. MANSON:
Q. I am geing to restate this question: Are
vou aware that the TCPA provides treble or ftriple

damages if someocne vioelates the TCPA willfully and

knowingly?
A I don't know.
Q. You don'l know?

MS. BREER: He said he didn't know. He

answered thalt guaestion.

ME. MANSON: T want to hokte for the record

there was no obijection to that guestion. I{f vou want

to object to the guestion that --
MS5. BRERR: I said I am objecting to any

gquestions based on what the statute says, daoes,

means. It will dimpact all of that. I thought we had
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a standing obhjecltlion and agreement. 50 I would
ohiject. Tf he felt that he could answer that
differently -- he said he doesn't know the answar.

ME. MANSON: It'a my understanding of laws
regarding digcovery in depositicens that standing
objections arce actually not propsr.

M3. BREER: I don't want to do a standing
objectien, but I don't want to be here all day either
doing this, but we can do Lhat.

ME. MANSON: Flease don’t interrupt me.

5o I am asking is Lhere any == would vou
like me to restate the guesticn to have an objection
on the record?

M5. BREER: Olkay.

BY MR. MANSZON:

Q. Are you aware that the TCPA provides for
Lreble or tripling of damages i1f someone violates Lhe
TCPA willfully or knowingly?

M3. BRERR: Objectieon. The guestion seeks
information praotected by the attorney-client

privilege.

If you can answer thal ocutside of
information vou've obtained in the alttorney-client
privilege, go ahead and answer. If net, I instruch

you not Lo answer.
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THE WITNESS: No.
BY MRE. MANSON:

Q. Farlier vyou said -- I asked vou if you ever
heard of fax.com —-- I believe T asked 1if vou had ever
heard of fax.com, and vou said that I had mentioned
Lhem,.

Have vou ever heard of fax.,com other bthan
from me and your attorney?

A. Might have been one of the companies that we
worked with for lead generation.

Q. Fax.com may have —-

A. May have. I don't recall. The nams sounds
familiar. T will look inteo it, though.

Q. Please note that one of the reguests in Lthe
deposition was that you provide all deocuments
referencing fax.com. That would include any e-mails,
any paychecks to them -- or neot paychecks -- any
pavments for lead generation. I asked you to look
for all those.

AL Okavy.

Q. Who at Optima would know 1f you had done any

husiness with fax.com?

A. Other than myself?
Q. Uh-huh.
A. Donna Thomson.
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(. Would zhe know belter than you what lead
generation companles you had done bhusiness with?

Vi Not necessarily, no.

0. How about with respect to Impact Marketing?
Would she he (he person who would know the most about

dealing with Impact Marketing?

A Yez. She 15 onec of the people. She would

knaow. Donna would know.
0. Can you exXxplain to me your understanding of

how calls were generated to your recepticnist from

lead generation companies?

A. The call would come i1n and getbt transferred

to the receptionist.

0, Come 1in to whom?
A, Rephraze the gquestion. What are you asking?
. I'm sorry. I interrupted you. I apelogize.

I said I wouldn't do that.

I'm asking flor your understanding ol how
calls get te your recepltionizt from lead genaration
companies.

A. One of the peopla L[rom lead generation calls
the receptionist.

MR. AMKRAUT: Excuse me.

BY MR. MANSON:

Q. Please continue your answer.
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A, Okay. Let me back it up.

{The previocus anszwer was read back by

the court reporter as follows:
"ANEWHR:  One of the people from

lead gencration calls the

receptionist.™)

THE WITNEZ3: I should take you everywhers
with me.

Yeah. One of the pecople from the lead
generation calls the receptionist, and the
receptionist transfers Lhe call to the salesperson.

I am exhausled, by the way. You can put
that on the record,.

BY MR, MANIOMN:
0, Is that the end of your answer? [ don't
want to interrupt.

Al Yea.

[t

0. How does the lead generation company decide
te call Optima Punding, transfer the call Lo QOptima
Funding?

M5. RBERFBER: T would object. That calls for
speculation. He 1z not the lead generétjon COMmpPANy }
s I don't know how he can answer for them.

MR. MANSON: I would expcoct he would know

how they are determining whether to call him. 7That'

-
el
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part of his business. So I'm golng to ask that
agaih.
BY MR. MANSON:

Q. How does Lhe lead generaltlon -- to your
knowledge, how docs the lead generation company
decide Lo call Optima Funding with this particular
call?

A. T don't know theilr business. Again, vyou are

asking me about somebody elza's busineszs. I don'l

know how —-- what they do axactly.
0. Do you preorder calls from a lead generation
company?

Let me rephrase the guestion. Do you
contact a lead gencration ceompany and tell them,
"Please send me 1000 leads,”™ orxr how do you go about
ordering -- and I am using alr quotation marks --
leads from a lead generation company?

AL Basically I told yvou that it's on a weekly
basis. Yo I tell them I want 300 leads, 200 leads,
400 lead, and they soend them to me. IL's nobt exactly

Lhat number, but close to 1L,

Q. S0 300 teo 400 leads per week?
A. Somelimes more and sometimes less.
0. On average, can you glve me your hest

estimate as to how many of those will turn into

JONNELIL, AGNEW & ASSOCIATES
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closed deals?

A, Let me back up. It's not really 300 to 400.
It's le:s Lhan that. I counldn't ftell vou. No., I
couldn't tell you how mény. I wisgh all of them. But
that's not the case. Maybe 15 porcent, mayvbhbe 10 Lo
15 percent.

Q. And you said 300 to 400 isn't correct®?

A, No. 150 to 250 a week.

0. Fer week?

A. Per week.

Q. Which doing the math, then, would ke 10 to
20 closed deals from lead generation companies per
week?

A. Yeah. Correct.

Q. I think we're just about done. I know ourx
counrt reporter needs to leave gsoon.

Are yolu aware -- let me ask two more
gucaslbions.

AL Olkavy.

Q. Are you aware that the plaintifl in this
action teatified that he got deorens ol faxes, and
when he called the number on the faxes, that he was
put through to Optima Tunding?

MS. BREER: I'm going to obiject because I
at that depesition, and he never testified to

wWas
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that. 8o I'm golng to let -- that gquastion iz not
proper at all.

THE WITNES3: What number did he call?

RY MR. MANZON:

Q. The numbher is there.

AL We can --

MS. BREER: No, no. I was at the
deposition; you weren't. He did not testify to that.
That would ke mizstating evidence. That assumes
faclts not in evidence. That'as not a proper gquestion.

MR. MANSON: Let me restate the question.

BY MR. MANSON:

0. Were you aware thal the plaintiff in this
actbtion ia alleging he got dozens of faxes Lfrom
Optima, and thal when people called the 800 numbers
on Lhose faxes, they were pul through Lo Oplima? Are
vyou aware of that?

A, No.

0. I will give you the hypothetical, then, that
that is his allegation in this Complaint.

Are you suggoesting that those people are
lying when they say they werse put through to Optima
with respect to -- when calling those numbers?

M5. BREER: T'm geing Lo obhjecl to the form

of that question. That's an example of where leading

JONNELL AGNEW & ASSOCIATES
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is not proper. That question is saying -- you are
basically telling him what you want him to testify
to. That is not proper, even from you.

MR. MANSON: I will rephrase the guestion.
BY MR. MANION:

0. Assume Lhat hypoLhetical: That the
plaintiff received these [axes and bhad pecple call
the numbers on Lhese faxesz, and they claimed thoy
were transferred Lo Optima.

Can you explain how they may have heen

transferred to Optima when calling numbers from Jjunk

Taxes?
A No.,
Q. Do you have any thoughts on that?
Al Huh-uh, no.
0. T want to make two statements. First of

all, I want to confimrm with your counsel that one o
Lhe things you are golng to get me 1ls contact
information for Link Point -- a person, a phone

number and address.

M3. BREER: It seems to mo the zasiest way

L

iz to leave a =pot in Lhe deposition transcript when

we sald that you wanted certaln information. I

helieve you are probably going to ask for an

axpadited Lranscript or maybe not. 7 don't know.
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is awfully close to trial. And therefore, when we
make corrections to the depo, the deposition, which
again we're going to have to do on a shortened time
frame ~- less Lhan 30 days -- that he will £ill in
the information thalt he is able Lo obltain thal you
are requesting. That seems tLo me the best -- Lhe
most sconomical way to go aboul doing that. Would
you have a problem wilkh doing 1t Lhat way?

MR. MANSON: I would like them sooner than
we're golng to get the transcript back. I'd like to
get them within, say, five business days.

M3. BREER: Jo let me go over -- all wight.
Do vou know what Lhose iltems are?

I'm just saying that the tranacript iz our
best way of making sure —-- that’s all I am zaying. I
don't know how accurate your list iz. We'll do our
best to get Lhem to you sooner Lthan that.

MR. MANSON: There's Lhings Lhat I recall
that we asked for. There may he others in the
deposition transcript. But the things that I recall
that we're going to get 1s an advertising budget and
amounts paid for advertising in 2004,

th. BRERE: ALl right.

MR. MANSON: Amounts paid to lead generation

companies in 2004, amount paid to Impact Markeling im
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2004, amount paid to Link Peint in 2004, contactl
information for Impact Marketing, conbtact information
for Link Point, contact information faor Live Leads
and amounts pald te Live Leads in 2004.
David, do you racall other information?
MR. AMERAUT: Any documents about fax.com.
ME. MANSON: That's right. DAny copies of
any checks sent to fax.com or anything else that
we've talked about that might be reaponsive Lo the
requests in the Deposition Notice.
ME. AMKRAUT: And fax.com including any
dba's that they are operating under that you know of.
M5. BRELER: All right.
MR, MANSON: OQOkay.
M5, BREER: ALl right.
MR. MANSON: ILet me ask -- I realize T have
two more queostions real guick.
BY MR, MANION:
0. We've prescnted prior several facsimile
advertisements.
Do you have any ldea who mighl have senl
those to the plaintiff?
A No .
Q. And also your counszel has provided me a capy

of a lawsuit by Ken Duke, and I think we've already
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gone through that. You provided me with the copy. I
just want Lo put Lhat on Lhe record.

MR. AMKRAUT: Page 2 of the demand letier
from Amkraut is missing. There is a Page 1 and a
Page 3 there.

M3. BREER: I thought I gave you two pages.

MR. MANSON: e is saying it was a
three-page letter. You provided Page 1 and Page 3
but not Page 2.

M3. BREER: I will look and see what we
have, but we provided what we have. My secretary is
pretty good about that. I don't think she would have
missaed thatl.

MR. MANSON: Okay. Real gquickly I want to

put, I guess, on the record that I am concerned that

Donna Thomson may be more knowledgeable, may be Lhe
acctual PFMK with respect o certain issues Lhat we'wve
covered here today. There have been a lot of things
that we brought up that he has salid that he doaesn'tC
krnaow but that Donna Theomsason may know.

M5. REERR: Donna hasn't been with the

H |

company that long. That's why I think that Ali ]
probably your bestter -- is The person most

knowledgeahle.

FY
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BY MR. MANZOMN:

0. Okay. When did Donna Thomsen join the

company’?
A. Two and a half, three monthzs ago.

O 2o Nevember -- would it be accurate Lo say

Novemher of 20047

A. Maybe sooner than that. That’'s roughly.
0. Sooner more recently or earlier?

A. Farlier.

Q. Maybe back in Catober? September?

A. Right.
Q. Can you find out for me specifically?
A. Absolutely.

MR. MANSON: Other than that, I guess we can
go off the record. I do want te leave the deposition
open until we do have fthese documents provided.

M3. BRELR: I thought the whole goal would
be to terminate the deposition, and we are so close
to trial, and I Lthink that's really a mistake for all
of us. And T don't know about you, but T don't
usually prepare this late in the game. And I would
like to tell you thal we will -- if you want to get
an expadited transcript, we can put that information
in it and go from there. T think that it's really,

yvou know, silly to continue this any further.
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Are you saying open poassibility that you
will bhe satisfied?

MR. MANSON: Yes. 1 anticipate that I w
be satiszfied, but 1f there are iassuesz raised or w
don’'t think we have gotten the documents --

M3. BREER: You haven't given ug a whole
of Iime to do thig type ol thing.

MR. MANSON: Over two full weeks.

M5. BREER: With the trial coming up, th
asking a lot.

MR. MANZON: Okay.

M5. BREER: Tt is a Jjury trial. We'll d
our best, and we'll try to gelt this within a week
mean, it's your deposition. You can do what you
to do. I am just saying now vou have a transcrip
that i=sn't being completed. Are we going Lo go a
and get the transcript so bthat we can have it? I
would like to have it. I don't want Lo have Lo w
around for this information. I want the transari

MR, MANSZON: Yes. We'll have the fLransc
te date prepared on an cxupedilted basis and sent t
your clilent for review oan an expedited basis.

M5. BRLEER: But. --

MR. MANSQON: Can I finish a statement?

M3. BRRER: Go ahead.

i1l
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MR. MANSON: T will leave the record open so
that if we nesad to continue the deposition based on
whal 15 there thal hadn't been timely provided or
based on the things Lhat come out of there, that I
would like to have this open. However, we'll go
forward, and I don’'t anticipate continuing. Bul T am
not going to <lose it at this point.

MZ3. BREER: I want a stipulation that if vou
get all of these items, we're done.

ME. MANSON: Except —--

MR. AMEKRAUT: Terri, Mr. Manson cannot wrilte
vyou a blank check until he seez these things and asces
the information in them.

MS. BREER: I have been very cooperative
even allowing you to do a deposition because you were

not timely, it was not noticed timely, and it was

never noticed timely on all of them. I have
cooperated. I am asking for a little cooperalion in
return. I dan’'t think that's a whole lot considering

you jammed it up right here to Lthe trial date. T
didn't have any control over that.

I am just asking for a courtesy that you
could at leaat tell me that 1f I produce this, 1f we
get you what vou need and we get it as guick as we

can, that you will not reopen a deposition a week or
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twe from trial. I think that's fair.

ME. MANSON: T am not willing to give you
that statement, and I will tell vyou why.

MS3. BREER: Then I will have to gebl a
protecltive order possibly, but 1et's hape we can
reaolve this.

Go ahead and tell me why.

MR. MANSON: Because up to this point I have
had to demand documents and threaten a motlon to
compel in order to get the documents that you breought
with you today.

Puring this desposition, T introduced
specific requeslts thal were called for in the
Deposition Notice, and vyou had.to call your secretary
to produce thosge. I am golng to get Lhosze decuments.
Prankly, I'm no longer willing to rely on your word
that you will get me things because I have not been
satisfied sach and every ftime,.

M5 . BREER:. I don't appreciate you saying
that vyou had to -- I did neot produce documents Lhat I
in good faith believe are privileged. [ =till
helieve those documents thal I have given you may be
privileged.

I, however, wankt to move f[orward teo trial

preparation. I don'l want to play around anymore
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with depositions. 80 I have deocided -- and even
though out of abkundance of caution, I still think 1
could have prevailed on those privileges.

I have agreed and made a good faith effort
Lo resovlve the dizpute, and I've produced them Loday.
So I don't appreciate the statement on the record
that you had to thrcaten me with a motion Lo compel
to bring them. That's nolL true at all. Soc that ia
not accurate. And I have bheen more than cooperative
Lo let you have a deposition when you walted this

long.

So now we're deoing it, and I was just asking
for a courtesy that you might make that
represgentation. If you don't want to make the
repregentation, that's fine. DBut [ don't want it to
be based on something that I caused because I didn't
caunse this, you did, by waiting this long to notice
the deposition. Tt's your own causing.

MR. MANSON: That's fine.

MR. AMERAUT: Let me ask one
housecleaning -- have the documents related to this
deposition all been marked, or are there still things
that need to be numbered or marked?

MR. MANSON: Can we go off the record now?

MS. BREER: No, because I want to get the

JONNELL AGNEW & ASSOCIATES
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stipulation on the record. Asauming that we don't
reopen the deposition, when are we going to inform
the court reporter that she is relieved of her
dubiea?

How would we do that?

MR. MANSON: You can go off the record.

(& cdiscussion was held off the record.)

MR. MANSON: Okay. B80 the stipulation is
that the court reporter will transcribke the
deposition on an expedited basis. Today is
Wednesday. Tf we can have it by next Tuesday.

The court reporter is relieved of her duties
with respect to this volume of the transcript, if T
am using that terminoclogy correctly. The deposition
is subject teo continuation by me. And that's
everything.

Are we missing anything?

M&2. BREER: Where is Lhe original going Lo

qo?
MR. MANSON: The original will go to
Mr. Zhah for review -- to Ms. Breer to have her

client review it within five days.
M5. BREER: Sure.
MR, AMEKRAUT: And the original should he

sent by FedEx or something.

JONNELTL AGNEW & ASSOCIATES
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MR. MANSON: Please gend the original by
overnight. 2aAnd I will take a copy with the CD and
manuscript and everything.

MS. BREER: Okay.

(The depozition was adjourned

att 5:27 P.M.)
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--olo--
Pleage be advised I have read the foregoing
deposition, and T state there are:

{Check one)

NO CORRECTIONS

CORRECTIQONS ATTACHED

ALI GHAH

Date Signed

--00o--
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DEPONENT 'S CHANGES OR CORRERCTIONS

Note: IL you are adding fto your testimony, print

the exacl words you want to add. If you are deleting

from your testimony, print Lhe exact words you want
to delete. Specify with "Add" or "Deleba" and sign

this Lorm.

DEPOSITION OF: MK OF OPTIMA AND ALI SHAH
CASE: JNS COPRY V3. COPTIMA FUNDING

DATE QF DEPOSITION: FEBRUARY 2, 2005

PAGE LINE CHANGE/ADD/NDELETE
Deponent's Signature L Date ~
JONNELL AGNEW & ASSQCIATHES y
240
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STATE OF CALIFORNIA )

COUNTY OF LO5 ANGELES )

I, ALT SHAH, having appeared for my
deposition on February 2, 2005, do this date declare
under penalty of perjury that I have read the
foregoing deposition, I have made any corrections,
additions or deletions that T was desirous of making
in order to render the within transaript true and
correct.

IN WITNESS WHEREOL, I have hereunto
subscribed my name this = day of

2005,

JONNELT: AGNEW & ASSOCIATES
(800) 5z4-DEPO
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STATE O CALIIORNIA )
) S5
COUNTY QF LOS ANGELES }

I, ALLA FONTO, CBR No. 11046, a court
reporter for the C5Uhty of Los Angeles, 3tate of
California, do hereby certify:

Thalt prior to being examined, THE PERSON
MOST KNOWLEDGEABLE OF ORTIMA FUNDING, INC., AND ALIT
SHAH, the witness named 1in the foregoing deposition,
was by me duly sworn te tesatify the truth, the whole
truth, and nothing but the truth:

That said deposition was taken before me at
the time and place hereinlset forth, and wazs taken by
me in shorthand and thereafter transcribed into
Lypewriting under my direction and supervizion, and T
hereby certify that the satd deposition is a full,
true and correct transcript of my shorthand notes s0
takeér;

I furither certify that I am neither counsel
for nor related to any parly Lo saild actlon, nor in
any way interested In the ocutcome thereof.

IN WITNESS WHEREQF, T herete subscribe my

name this 7th day of February, 2005.

ol e e e
et / LJ__ 5
R 7y 4 . . .oy
R L A rwall

Certified Shorthand Reponten in
and Lor the County of Los hngeles,
State of Californta

JONNELT, AGNEW & ASSOCIATES
(800} 524-DEPO
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