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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CLARA ‘
LOS GATOS FACILITY
e
SMALL CLAIMS F L E D
waY 2 9 2002
ROBERT M. FENERTY, No. AS 02274098

TORRE
" | Chinl'gt‘:!w s -:‘:;uc Tmcwa
Plaintiff, ‘ _ -
Va. .

JUDGMENT
CEDAR MORTGAGE COMPANY, INC.
Defendant.

The matter came on regularly for court triat on Monday, May 20, 2002, as line item
number 5 on the £:30 a.m. calendat, in Department 97 of the court, before the Honorable M. Dean
Sutton, Judge Pro Tem. Plaintiff Robert M. Fenerty appeared for himéelf, and Ms. Marge
Nagosek appeared as authorized officer on behalf of Defendant Cedar Mortgage Company, Inc.
with one witness, Mr. Brian Nall. The parties agreed to trial by Judge Plro Tem. The parties and
witness, after being duly sworn, testified.

ISSUE SUBMITTED _

In summary, Plaintiff sues for damages for alleged violation of a federal statute which
prohibits unsolicited advertisements transmitted by telephone facsimile machine (“fax™). Such
unsolicited faves are commeonly referred to as “junk faxes.”

Defendant defends by asserting that the fax advertisements sent out are not unlawful under
the federal statute, because they are in compliance with the provisions of a similar, but different,
Califomnia statute. The Defendant argues that the Califérnia statute, rather than the federal statute,
is the applicable rule of law to fax advertisements sent intrastate, and therefore the pregent

advertisements are not actionable and no damages are due.
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The issue presented to the Court is whether Congress intended to completely preempt the
field in the area of regulation of unsolicited fax advertisements, and if not, should a court apply
the provisions of the federal or state statute, or both, to determine legality?

The issue appears to be a matter of first imnpression in California courts.

FINDINGS OF FACT

pa

'The relevant and material facts are not contested. Defendant corporaﬁon is in the bﬁsinéss
of arranging real estate mortgage loans, Defendant hired a third party Euéiness to send a one-page
advertisement to telephone numbers in the area which have fax machines which prini out the
advertisernent. The advertisement contains the name, address, 800 toll-free telephone number,
and email address of Cedar Mortgage, and of one of the real estate salesman, Brian Nall. The
advertisement contains at the bottom a line in smaller font which provides: “H you received this
fax in error and would like to have your fax number removed from our list, call toll-free: ...” a
different 800 toll-free number than that for the mortgage broker. A copy of the one-page fax
advertisement is aftached hereto as Exhibit A.

There was no pre-existing relationship between Plaintiff and Defendant. They did not
know each other, Neither had ever had any business transaction with the other. The
advertisements here were unsolicited.

Plaintiff testified that he received the first advertisement on his home fax machine on
March 7, 2002 at 5:30 p.m. He did not call the 800 number to ask to have his fax number
removed from the list. Instead, on March 11, 2002 he mailed a letter to Cedar Mortgage, citing
the Telephone Consumer Protection Act of 1991 , 47 USC § 227, and demanding the payment of
$1,500 no later than March 31, 2002 to avoid further litigation.

On Aprl 4, 2002, Defendant by Marge Nogosek, President of the corporation, sent a letter
to Plaintiff saying it was not their intent to sent unsolicited facsimile messages. The letter in part
says that . "[P]lease note that we have deleted your number from our database and you will no
longer be receiving comrmunications to that number.”

Plaintiff filed action in Small Claims Court on April 2, 2002 for $1,500.
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At trial on May 20, 2002, Plaintiff testified that he had received a second unsolicited fax
from Defendant on Apnl 5, 2002 at 1:00 p.m..

Plaintiff moved to amend his “Plaintiff’ s Claim™ to ask for $3,000, being $1,500 for each
of the two unsolicited faxes under the federal statute.

PLAINTIFE*S POSITION

Plaintiff sues for damages under the provisions of 42 U.S.C. § 227, the Telephone
Consumer Protection Act of 1991 (“TCPA™), Pub.L. No. 102-243, 105 Stat. 2394-2402 (1991),
which took effect on December 20, 1991.

Specifically, section 227(b)(C) provides in relevant part that: Tt shall be unlawful for any
person within the United States ... to use any telephone facsimile machine, computer, or other
device to send an unsolicited advertisement to a telephone facsimile machine; . 7

In § 227(a)(4), Congress defines “unsolicited advertisement” as “_.. any material
advertising the commercial availability or quality of any property, goods, or services which is
transmitted to any person without the person’s prior express invitation or permission.”

The TCPA authorizes and directs the Federal Communieations Commission (“FCC”) to
prescribe regulations to implement the rcquiréments of the statute. Plaintiff provided to the court
a copy of what appears to be the cufrcnt regutations, being 47 C.F.R. § 64.1200, which at (a)(3)
again provides that no person may use a telephone facsimile machine, computer, or other device
to send an unsolicited advertisement to a telephone facsimile machine.

In § 227(3), Congress provides for a private right of action:

A person or entity may, if otherwise permitted by the Jaws or rules of court of
a State, bring in an appropriate court of that State —

(A) an action based on a violation of this subsection or the regulations prescribed
under ihis subsection to enjoin such vielation,

(B) an action to recover for actual monetary loss from such a violation, or to
receive $300 in damages for each such violation, whichever is greater, or

{C) both such actions.

If the court finds the defendant willfully or knowingly viclated this subsection
or the regulations prescribed under this subsection, the court may, in its
discretion, increase the amount of the award to an amount ¢qual to not more
¢than 3 times the amount available under subparagraph (B) of this paragraph.
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(Emphasis added.)
Plaintiff sues for statutory damages $500 for the advertisement of March 7, trebled to

$1,500, plus $500 for the advertisement of April 4, trebled fo $1.,500, for a total of $3,000.
Other than use of his phone line and fax machine, time, paper and ink/toner, Plaintiff alieged no
actual damages. Plaintiff asks for court costs, and for litigation c.:osts such as mileage and
photocopies, which are not allowed by law.
DEFENDANT’S POSITION

Defendant argues that the advertisements here are legal as authorized by California
Business & Professions Code § 17538.4 (enacted 1992) which provides in relevant part:

(a) No person or entity conducting business in this state shall facsimile (fax) or
cause to be faxed, or electronically mail (e-mail) or cause to be e-mailed,
dociments consisting of nnsolicited advertising material for the lease, sale,
remtal, gift offer, or other disposition of any realty, goods, services, or extension of
credit unless: ‘

(1) In the case of a fax, that person or entity establishes a toll-free telephone
pumber that a recipient of the unsolicited faxed documents may call to notify
the sender not to fax the recipient any further unsolicited docoments.

@) ..

(b) Al unsolicited faxed or e-mailed documents subject to this section shail
include a statement informing the recipient of the toll-free telephone number that
the recipient may call, or a valid return address to which the recipient may write or
e-mail, as the case may be, notifying the sender not to fax or e-mail the recipient
any firrther unsolicited documents to the fax number, or numbers, or ¢-mail
address, or addresses, specified by the recipient. '

In the case of faxed material, the statement shall be in at least nine-point type. In
the case of e-mail, the statement shall be the first text in the body of the message
and shall be of the same size as the majority of the text of the message.

(¢) Upon notification by a recipient of his'ot her request not to receive any further
unsolicited faxed or e-mailed documents, no person or entity conducting business
in this state shall fax or cause to be faxed or e-mail or cause to be e-mailed any
wnsolicited documents to that recipient.

(d) ...

(&) ... )

(f) As used in this section, "fax" or "cause to be faxed” or "e-mail" or "cause to be
c-mailed" does not include or refer to the transmission of any documents by a
telecommunications utility or Intemet service provider to the extent that the
telecommunications utility or Internet service provider merely carries that
fransmission over its network.

@ -
@) ...

L.
(Emphasiz added.)
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Defendant argues that:

1. the California statute expressly allows unsolicited advertisement by fax if the fax
contains an S00 “opt out™ phone number which the recipient can call to remove his‘fax telephone
number from the sender’s database;

2. the California statute is not completely preempted by the federal statute and therefore is
the controlling rule of law for faxes sent intrastate; and,

3. the 800 “opt out” telephone number provision of the Califormia statute prevails over the
federal statute, causing the unsolicited advertising by fax to be lawful.

CONCLUSIONS OF LAW

A. There is no question that the Plaintiff may bring a suit in state court, including Small
Claims Court, for damages for violation of this federal statute. Under § 227(3), Congress
expressly provides for a private right of action in an appropriate state court if otherwise permitted
by the laws or rules of court of a State. The jurisdictional limit for recovery of money damages in
Small Claims Court is $5,000. (California Code of Civil Procedure § 116.220(a).) This action is
proper in this court.

B. There is no issue of interference with free speech under First Amendment for protected
commercial speech. Commercial speech for which the recipient must pay to réccivc advertising is
not protected by the Constitution, A governmental body seeking to sustain a restriction on
commercial speech must demonstrate that the harms it recites are real and that is restriction will in

fact alleviate them to material degree. The TCPA’s ban on unsolicited faxes is a reasonable means

of preventing the shifting of advertising costs 10 consumers and is valid . (Destination Venturgs,

Ltd. v ECC. 844 F. Supp. 632, affirmed 46 F.3d 54 (9% Cir. 1995).)

C. It is no defense to the Defendant that the Plaintiff did not call the 800 “opt-out”
number to remove his fax number. A residential consumer and a business person is entitled to
uninterrupted use of their fax machine, and have no duty to spend time calling telephone numbers,
begging unknown, unidentified people or automated machines not to trespass in their home or

business any further. Just because a business is open to the public does not mean that a business
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fax can be tied up for endless, unsolicited advertisernents. Faxes cost the recipient money, papet,
ink/toner, distraction, and time. Junk faxes cause actual damages to a business. In businesses,
employees have to be instructed as to what to throw away and when to call to try to stop the faxes.
None of this is 4 burden accepted by a residential consumer or a business when a fax machine is
purchased. Businesses need to be free from the intrusive burden of junk faxes even more than a
residential consumer who is only occasionally inconvenienced by them. The cumulative burden
on the economy and society was clearly a consideration of Congress in passing the federal statute.

D. The issue here is: Did Congress intend to completely preempt the field of junk faxes?
Put differently, is this similar, but different, state statute also effective? Even if an advertiser |
complies with the state statute, must he also comply with the federal statute?

In general, the U. 3, Constitution establishes a federal system, in which some areas of law
are exclusively federal, such as bankruptey; some areas of law are exclusively state, such as real
estate law; and many areas of law are in the middle and my be regulated by both. In today’s
world, many areas of law could be governed and regulated solely by Congress by federal law
under the “Interstate Commerce” Clause (U.8. Constitution, Article I, Sect. 8). If Congress has
the power to regulate, it could decide to “preempt,” that is, totally take over the field no matter
what state law says, under the “Supremacy Clause™ (U.8. Constitution, Article VI). (See: United
States v Lopez 514 U.8. 549 (1995); Wickard v Filbumn 317 U.5. 111 (1942).) However, in many
areas of modetn life, Congress decides often not to cotnpletely preempt the field, but only to
establish a “default™ provision of law which is the applicable rulé of law, unless a state passes a
more protective statute othcrwisé.

In health and safety and “consumer protection” statutes, Cougréss will often pass a statute
which provides a level of minimum protection for individuals, which is the applicable rule of law,
unless a state passes a higher minimum of consurmer protection. If a state provides a higher
minimum of consumer protection, the state law will be the applicable rule of law in that state. A
state law may not, however, provide a lower minimum of consumer protection, even under a

theory of “state’s righis™ or state sovereignty.
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So it appears in the present case, Here, Congress has dectared that any, even the first,
unsolicited fax advertisement is prohibited, wrongful, and gives a cause of action to the victim for
actual damages or $500, whichever is greater.

The California statute says an advertiser can send an unlimited number of unsolicited fax

advertisements if the $00 “opt-out™ number appears, unless the recipient ¢alls the 800 number and

asks to removed from the list.

Clearly the federal statute provides a higher minimum level of protection to the innocent
recipients of the unsolicited advertisements. This Court has found nothing in the statutory
language, FCC regulations, or in the public policy of Congress which leads to the conclusion that
Congress intended any state statute to allow a lower level of consumer protection in this area.

Therefore, this Court holds and declares that to the extent California Business &
Professions Code § 17538.4 authorizes unsolicited solicitation by fax which is prohibited by 42
U.S.C. § 227, the California statute is preempted by federal law under the Supremacy Clause of
the U.S. Constitution. An advertiser who sends an unsolicited fax must comply with both
statutes. Violation of either statute gives a right to damages under the viclated statute.
Compliance with the state statute is no defense to violation of the federal statute.

There remains the issue of the proper measure of damages. Defendant stresses that it
simply hired a separate advertising business, and did not do anything with a malicious heart, This
Court believes that Ms. Nagosek did not intend to violate any law. However, the law requires a
minimum damage of $500 per fax, or actual damages, whichever is greater.

The last issue is whether treble damages for the first or second fax should be awarded.
The law does not require a finding by the court that the defendant maliciously cavsed the
unsolicited advertisement, but only that the act was willful or knowing, The defendant only has
to intend to send (or cause to be sent) via fax the unsolicited advertisement. ‘

Plaintiff submitted to the court a letter of July 27, 1999 from the FCC to Robert
Biggerstaft, copy attached hereto as Exhibit B. In the letter, the FCC states it has not expressly
defined “willfully or knowingly” for this statute, but in other contexts has deacided the word

woillful” means “the conscious and deliberate commission or omission of [an] act, irrespective of
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any intent to violate any provision of this Act or any rule or regulation of the Commission
authorized by this Act.” “Willful” has been interpreted to mean simply that “the acts or omissions
are committed knowingly. It is not pertinent whether or not the [...] acts or omissions are intended
to violate the law.” The letter also states that “knowingly” in similar contexts has been interpreted
as “knew or should have known.™ “Knowingly” iz equivalent to *willful.” This Court agrees
with this interpretation.

It iz no defense to the Defendant that it hired an outside advertising business. The
violation of law is imputed to the person causing and benefitting from the unsolicited advertising.

The Court finds that Defendant willfuily and knowingly sent the first and second fax in
this case. The situation was made worse because of the letter from Defendant saying Plaintiff had
been removed from the database, only to have the Plaintiff receive the second fax. This clearly

demonstrates the lesser protection to the recipient under the state statute. Therefore, treble

damages are appropriate here.

JUDGMENT
The issues having being argued and submitted, and good cause appearing:
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:
Plaintiff Robert M. Fenerty is hereby awarded damages against Cedar Mortgage Company,

Ine. in the total sum of $3,000.00, plus allowable court costs in sum of $28.00, for a total

f - ey e ) " .
/N[ DEAN SUTTON N
Judge Pro Tem of the Superior Court

judgment of $3.028.00.

Date: May 23, 2002
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Exhibit A
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Exhibit G

FEDERAL C OMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

Taly 27,1999

Robert Biggersafl
PO Box 6i4
Wit. Plansant, 3C 29485

Dear Mr, Biggerstal

lTamwriting in respons& to your Tune 22 1999, Ietter veanestmg that the Comymission
¢lanfy a provision of the Telephone Consumer Pmmcuon Actof 1531, 47 U.S.C. § 227 (TCPA).
Specifically, in your letier you note that the TCPA provides for rebled damages if a defandant
has "willinfly or knowingly” violated the statute or the Commission”s rules.) Your letter-
requests that the Comsnission clarify the phrase “willfully or krowzngi v as uLHzed in section
227(E)(3).

The Cormmission has not defined the phrase “ w11]ﬁ11]y or mowmg]y” in the context of the
TCPA, C:mgrr-:ss and the Commission, however, have defined the terms “willfully” and
“inowingly” in other contexis. For example, section 312(£)(1) of the Communications Act of

1934, a5 amendad, (Act), 27 US.C.§3 12@(1) defines the word "willful", as."the eonseious and
delfberate commission or owhission of [@n] 2¢¥, Tirespenuve Bf iy Intent 10 vmlauw
OF this Act or 2ny ruls or regulation of the Commussxon athorized by this Act® In examining
the definition of “will ful” outside is use in section 3 12 the Commission hes explained that an
intent to'do wrong is not required to find v vnllﬁﬂness ?Applymg ihat standard, the Commission
has sated that the temn “wilkfal” has been. mtemreted t g _mply that “the acts or omissions
argcomemitted knowingi ¢qlus;mt chrtment whethérornot e .. ] acis or omissions.are
,.ntenﬂed‘to vaatc r_"':» lawy e

-

e

F 3
2 47 US.COE IR
? See Lindidity of Migwest Redie-Talgvision Int., Memodrandum Opinion and Order, 45 F.C.C. 1137, 1140-

AT, ot paras. 8-11 {1565) {expiaining that the werd “willfully” as used in section $03(5) of the Act doss not require
that the actor knew he wes acting wrongfully, it requires only that the actor knew he was doing the acts in question),

El

Meudig Ceneral Cable of Fairfex County, Notice of dpparent Liability for Forfeiture, 13 FCC Red 11858,

1170, zara. 7 (150%)
@ l//: P
L

éxm Brr e
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Robert Riggarstafy
hdv 77, 1689
Fage 2

o Tastwem “xmowingly” has not been defied by the Commmssien in the TCPA comtext.
The Commission, howevar, has discussed the word “knowingly” in cther comiexts. For example, .
ihe Commission Cefined “knowingly” as used in section 223(0)(1) of the Act, 47 1 8.0, § '
Z23(b)(1). as “inew or shovdd have known™ In other cases, the Commission has defingd
“knowingly” as sguivelem to “willtdn " o

We hope ihat this information is beipful. This is an informal staff opinion issued
pursuant ie guthority delegated in sections 0.91 and 0.291 of the Commission’s rules.”

Sincerely,

T gl
Glenn T. Reynolds - :

ST - Acting Chief, Enforcement Division
Common Carrier Burean .
Federal Communpications Cornmission

: Audip Znterprisas, ine., Noliez af Apporent Liability Jor Forfeiture, ¥ FCC Rod 7233, 7237, pare. 29 {1023)
(stating that the Jefiaition sf “knevwingly™ used by the Commission is consistant with Cangressional inteny),

¢ Swe qability of Cudlet Commumications. Inc. and Atlin Communications, e, Memorandum Opintor and
: Qrder, 7 TCC Red 632, 633, parz. 15 {1952); see also Aidwese, 45 FCC Red at 1139, para, §; sez also Gegrgs £
- Camgron Jr. Comimunizations. Memcrandum Opinion and Crdsr, 93 F.C.C. 24 789, 792 .7 (1983).

¥

47 CER §§0.51, 0.291.
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