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SUNBELT COMMUNICATIONS &

28]. Greg Horne argues that claims arising under the Telephone Consumer Protection Act |

was assigned, it shoutd be dismissed: After considering the arguments raised in the partres* |

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bert }. MARTINEZ, No. €V-03-1999-PHX-SMM

VS,

)
3
y o
%

MARKETING LLC, et af.,

}
Defendants. % L
‘ )

Pending before the Courtis a Motion to Dismiss filed by Defendant Greg Homne {Doc. No.
("TCPA"), 4TU.S.C. §227, are no! assignabic and, because Plaintiff's claim under the TCPA |

briefs, the Court issues the fottowing Memorandurr of Decision and Order.

BAECKEROUND- 3
Plaintiff, Bert 1. Martinez, appeating prosse, commenced this lawsuit on Octaber 15,2001 |
against Defendants for violations. of the TCPA, 47 U.S.C. §§.227(b) 1 XC)-{b)Y3XB). The |
TCPA provides a private right of action for violations of the TCPA, in which a person inay . |
‘seek either injunctive relief, monetary relief, or both. Id, § 227(0)(3)XA)-C). Plaintiff |
| received the right of recovery in this action through an assignment of the claim by Liberty i
 Property Damage for unsolicited faxes. The TCPA permits recovery of up to $500 per
A
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16 [ Cir.1991). When exercising its discretion to deny feave fv amend: “a court must be gm:drxf 3

by the underlying purpose of Rule- IS to-Pacilitate-decisions on the merits, rather than onthe - |

pleadings or technicalities.” Uni e v Webb; 655 F.2d 977, 879 (Mh-Cir. 1981 |
DISCUSSION. s

1o | 643 F.2d 618, 624 (9th Cir. 1981). ‘1

-matter jurisdiction. A court may raise the question of subject matter jurisdiction, Sua sponte,

-Moyillo, 334 F.3d 819, 830 (9th Cir. 2003); see alsg Fed. R. Civ. P. 12(h)(3).
Issues arising under a federal statute typically confer subject matter jurisdiction on federal N
| courts. 28 UL.S.C. § 1331. Although a federal statute, the TCPA authorizes private persons f

| State, in an appropriate court of that State.” 47 tF$.C. § 27b)(3). The United States
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violation of unsolivited faxes. 1d. § 227(b)(3)(B). Plaintiff seeks a total of $3,500,00G in | .

statutory damages for unsolicited faxes, in accordance with 47U.S.C. § ZZHBXIXC).
STANIFARD OF REVIEW
A comptlaint may be dismissed: purseant-to Rule F2(b)(6) of the Federal Rules of Civit

Procedure only if "it appcars-beyond-deubt that the-plaintiff can prove no set of facts in. s
- supperl of his claim which would entitle him to relief.” Conley v, Gibson. 355 U.S.41,45-46 s

(1957); Parks Sch. of Bus,. Inc, v. Symingten. 5! F.3d 1480, 1484 (9th Cir. 1995). When |

'} deciding 2 Motion to Dismiss, all allegations of material fact in the complaint are taken as |

true and construed in the light most favorable to the plaintiff. W. Mining Council v, Wati, [

w

A court may dismiss.a claim either because it lacks “a cognizable legal theory” or because |
it fails to allege sufficient facts to support a cognizable legal claim. SmileCare Dental Group |

v.Delta Dental Plan.of Cal.. Inc. 88 F.3 780, 783 (9th Cir. 1996). “Dismissal without leave |

to amend is improper unless it is clear, upon de novo review, that the comptaint tould notbe |

[ saved by any amendment.” Polich v. Burlington N, Inc., 942 F.2d 1467, 1472 (9th |

,’ N

As-a preliminary matier, this Motion raises a question of whether this Court has subject

at any time during the pendency of the action, even on appeal. uﬂ_s,zgm_uﬁg_(gng_ |

T

or entities to sue- for its violation, "if otherwise permitted by the laws or rule of court of a
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