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OPINIONBY: RIVERA

OPINION: 
The trial court declared Howard Herships a vexatious litigant. He appeals, in propria persona, from an order dismissing his third amended complaint against respondents Jul Niemier and Mary Bobbitt with prejudice due to his failure to furnish a $ 40,000 security. He contends that: (1) He was not given proper notice of the vexatious litigant motion; (2) respondents failed to prove the statutory requirements for vexatious litigant under Code of Civil Procedure n1 section 391, subdivision (b); and (3) respondents' unclean hands precluded them from prevailing on the motion. We affirm.

n1 All further statutory references are to the Code of Civil Procedure.

 [*2] 

I. FACTUAL BACKGROUND
This is a landlord-tenant action in which Herships filed a third amended complaint against respondents alleging breach of contract and various tort theories arising out of his rental of a basement unit at 41 Octavia Street in San Francisco. During the course of the action, the parties engaged in an extensive litigation of at least 20 motions and petitions filed by Herships. These included discovery motions, petitions for temporary restraining orders, a motion for summary adjudication, a motion for judgment on the pleadings, a motion to disqualify respondents' counsel, and petitions for writ of mandate. With the exception of a motion to continue the trial date and a motion to compel responses to certain interrogatories, which the court granted in part, the motions and petitions were denied in their entirety.

On August 28, 2003, respondents moved to declare Herships a vexatious litigant pursuant to section 391 on the grounds that he filed 18 unmeritorious motions in this action and filed six unmeritorious actions within the last seven years in San Francisco. Respondents argued that the court had already sanctioned Herships twice for bringing frivolous [*3]  motions. Herships opposed the motion, contending that the notice he received of the motion did not contain the date and time of the hearing on the motion. He argued that he did not obtain written notice of the September 29, 2003, date of the hearing until September 17, 2003. n2 In his declaration in support of the opposition, he admitted that he was present at a hearing on August 27, 2003, where he was personally served with a notice of the motion, but stated it was undated. In reply, respondents argued that defendant agreed to the September 29, 2003, date at the August 27, 2003, hearing, and that the date was selected to accommodate Herships's vacation plans. Respondents also submitted a declaration that a copy of the moving papers with the date of the hearing was served on Herships on August 28, 2003.

n2 On September 17, 2003, respondents served Herships again with a copy of the motion papers after he called respondents' counsel, claiming that he never received them.

On September 29, 2003, the court heard argument [*4]  on the vexatious litigant motion. Herships argued that he had not been given notice of the motion until September 18, and that he prevailed in three actions and on three of the motions listed by respondents. He also requested a continuance to obtain documents supporting his claim that he had prevailed in prior actions. The court took the matter under submission but gave Herships until the following day to file any documents in support of his argument that he prevailed on prior cases. On September 30, 2003, Herships filed an opposition arguing that he had prevailed in three prior cases. He submitted two documents indicating that he settled two actions and executed releases in those cases, and the transcript of a hearing indicating the partial settlement of a third action. He also filed the copy of a court order requiring an insurance company to pay a penalty for violating the Insurance Code. Herships argued that he was the plaintiff in the action. The court thereafter ordered the parties to file supplemental pleadings addressing case authority on whether Herships is a vexatious litigant under section 391 based on the filing of motions in the underlying action.

On November 25, 2003, the [*5]  court granted respondents' motion, finding Herships to be a vexatious litigant within the meaning of section 391. The court further found that there was not a reasonable probability that he would prevail in the present action and ordered him to post a bond in the amount of $ 40,000 within 15 days. On December 5, 2003, respondents moved to dismiss Herships's third amended complaint due to his failure to furnish the security. Herships did not oppose the motion. The court granted the motion on December 31, 2003, and ordered the action dismissed with prejudice.

II. DISCUSSION
Herships first contends that the trial court lacked jurisdiction to hear the vexatious litigant motion because he was not given proper notice. n3 This contention lacks merit.

n3 Respondents argue that Herships waived this claim because he appeared at the hearing on the motion. (See Carlton v. Quint (2000) 77 Cal.App.4th 690, 697 [party who appears and contests a motion in the court below cannot object on appeal that notice was defective].) It is a close question whether Herships waived the issue. He did appear at the hearing, and made some arguments concerning the merits. He, however, maintained that he needed a continuance to address the merits and that he was appearing solely to contest the notice issue. We thus will consider his claim of inadequate notice here.

 [*6] 

Section 1005, subdivision (b) provided, at the time of this action, that notice of motion "shall be served and filed at least 21 calendar days before the hearing." (Stats. 2002, ch. 806, §  16, No. 11 West's Cal. Legis. Service, p. 4032.) "If the notice is served by mail, the required 21-day period of notice before the hearing shall be increased by five calendar days if the place of mailing and the place of address are within the State of California . . . ." (Ibid.) Here, the record demonstrates that on August 27, 2003, Herships was personally served with the motion and orally informed of the September 29, 2003, hearing date, and that on the following day, he was served by mail with written notice of the motion and hearing date. Thus, assuming arguendo that the August 27, 2003, service of the motion was inadequate, the service the following day gave Herships 32 days notice and complied with the statutory requirements. No error appears.

Herships also argues that respondents failed to show that Herships did not prevail in five actions within a seven-year period as required by section 391, subdivision (b)(1). This argument, however, ignores an alternative ground for determining [*7]  a frivolous litigant under section 391. Section 391, subdivision (b) defines a vexatious litigant to mean a person who "(1) In the immediately preceding seven-year period has commenced, prosecuted, or maintained in propria persona at least five litigations . . . that have been (i) finally determined adversely to the person or . . . [P] . . . [P] (3) In any litigation while acting in propria persona, repeatedly files unmeritorious motions, pleadings, or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or solely intended to cause unnecessary delay." Here, the record overwhelmingly supports a finding of vexatious litigant based on Herships's filing of 18 unmeritorious motions in this case. n4 And, the court twice sanctioned Herships for bringing frivolous motions. In light of Herships's extensive filing of unmeritorious and frivolous motions and pleadings, the court properly declared him to be a vexatious litigant. (See In re Luckett (1991) 232 Cal. App. 3d 107, 109, 283 Cal. Rptr. 312.)
n4 We note that the two additional motions filed by Herships were not necessarily meritorious. He filed a motion for a continuance, which the trial court granted because respondents counsel was set for trial on the same date. And, the trial court granted a motion to compel discovery only in part, denying 14 of Herships's 15 requests.

 [*8] 

Finally, Herships contends that the doctrines of unclean hands and judicial estoppel preclude the court's finding because respondents pleaded inconsistent theories and committed perjury. This issue appears to address the merits of the litigation below. Since we uphold the trial court's finding that Herships is a vexatious litigant, we will not reach the merits of his third amended complaint.

III. DISPOSITION
The judgment is affirmed.

RIVERA, J.

We concur:

KAY, P. J.

SEPULVEDA, J.

