John Tarvin

878 Scenic Ave.

Santa Rosa, CA  95407

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

January 30, 2003

John David

Americas Toner.com

87 Eisenhower Lane South

Lombard, IL  60148

Dear Mr. David:

  On January 21, 2003, an advertisement was sent to a fax machine at my residence (copy attached).  This was done without the express permission or invitation of anyone at this residence.  

  A 1991 federal law, the Telephone Consumer Protection Act (TCPA), makes it illegal to use any telephone facsimile machine, computer, or other device to send an unsolicited advertisement to a telephone facsimile machine 47 U.S.C. § 227(b)(1).  Under this law, a person who sends such advertising by fax is liable for $500 in damages for each fax sent.  Additionally, if the court detemines that the violation was performed willingly or knowingly, it may triple the damage award.  The term "willful"as defined in the Communications Act §312(f), does not require knowledge of the law, or an intent to violate it, only an intent to commit or omit the act in question.  Further, the fax you sent did not comply with the FCC’s technical requirements which state that no fax shall be sent without headers properly identifying the name of the sender and the telephone number of the sending machine 47 U.S.C. § 227(d)(1)(B).

  By sending this fax, you clearly violated the TCPA and are now liable to pay a statutory remedy of not less than $500 per violation.  The actual sending of the fax is one violation, the failure to comply with technical standards is another.  I also believe it can be shown that these violations were committed both willingly and knowingly, making you liable for $3,000 in damages.  The TCPA sets forth a private right of action for individuals or businesses who receive unsolicited fax advertising to bring suit to collect such damages.  Such cases have been successfully pursued in courts across the country. 

  If you would prefer to resolve this matter without court fines and attorney's fees, you may remit the sum of $1,500 to the address above. In exchange, I will forgive the violations that occurred on or before today, January 30, 2003, with the stipulation that you will not send any further faxes to my residential phone service.  If I have not heard from you by 5:00 pm on February 20, 2003, I will initiate a civil procedure against you, and my offer of settlement will be withdrawn. Thank you for your attention in this matter.

Sincerely,

John Tarvin  

