[CITE: 47USC227]

TITLE 47--TELEGRAPHS, TELEPHONES, AND RADIOTELEGRAPHS
CHAPTER 5--WIRE OR RADIO COMMUNICATION
SUBCHAPTER II--COMMON CARRIERS
Part I--Common Carrier Regulation

Sec. 227. Restrictions on use of telephone equipment

(a) Definitions

As used in this section--
(1) The term “automatic telephone dialing system” means equipment which has
the capacity--
(A) to store or produce telephone numbers to be called, using a random or
sequential number generator; and
(B) to dial such numbers.

(2) The term “telephone facsimile machine” means equipment which has the
capacity (A) to transcribe text or images, or both, from paper into an electronic signal and
to transmit that signal over a regular telephone line, or (B) to transcribe text or images (or
both) from an electronic signal received over a regular telephone line onto paper.

(3) The term “telephone solicitation” means the initiation of a telephone call or
message for the purpose of encouraging the purchase or rental of, or investment in,
property, goods, or services, which is transmitted to any person, but such term does not
include a call or message (A) to any person with that person's prior express invitation or
permission, (B) to any person with whom the caller has an established business
relationship, or (C) by a tax exempt nonprofit organization.

(4) The term “unsolicited advertisement” means any material advertising the
commercial availability or quality of any property, goods, or services which is transmitted
to any person without that person's prior express invitation or permission.

(b) Restrictions on use of automated telephone equipment
(1) Prohibitions

It shall be unlawful for any person within the United States--

(A) to make any call (other than a call made for emergency purposes or
made with the prior express consent of the called party) using any automatic
telephone dialing system or an artificial or prerecorded voice--

(i) to any emergency telephone line (including any “911” line and
any emergency line of a hospital, medical physician or service office, health
care facility, poison control center, or fire protection or law enforcement
agency);



(ii) to the telephone line of any guest room or patient room of a
hospital, health care facility, elderly home, or similar establishment; or

(iii) to any telephone number assigned to a paging service, cellular
telephone service, specialized mobile radio service, or other radio common
carrier service, or any service for which the called party is charged for the
call;

(B) to initiate any telephone call to any residential telephone line using an
artificial or prerecorded voice to deliver a message without the prior express
consent of the called party, unless the call is initiated for emergency purposes or is
exempted by rule or order by the Commission under paragraph (2)(B);

(C) to use any telephone facsimile machine, computer, or other device to
send an unsolicited advertisement to a telephone facsimile machine; or

(D) to use an automatic telephone dialing system in such a way that two or
more telephone lines of a multi-line business are engaged simultaneously.

(2) Regulations; exemptions and other provisions

The Commission shall prescribe regulations to implement the requirements of this
subsection. In implementing the requirements of this subsection, the Commission—

(A) shall consider prescribing regulations to allow businesses to avoid
receiving calls made using an artificial or prerecorded voice to which they have not
given their prior express consent;

(B) may, by rule or order, exempt from the requirements of paragraph (1)(B)
of this subsection, subject to such conditions as the Commission may prescribe--

(i) calls that are not made for a commercial purpose;
and
(ii) such classes or categories of calls made for commercial purposes
as the Commission determines--
(I) will not adversely affect the privacy rights that this section
is intended to protect; and
(Il) do not include the transmission of any unsolicited
advertisement; and

(C) may, by rule or order, exempt from the requirements of paragraph
(1)(A)iii) of this subsection calls to a telephone number assigned to a cellular
telephone service that are not charged to the called party, subject to such
conditions as the Commission may prescribe as necessary in the interest of the
privacy rights this section is intended to protect.

(3) Private right of action

A person or entity may, if otherwise permitted by the laws or rules of court of a State,
bring in an appropriate court of that State--
(A) an action based on a violation of this subsection or the regulations prescribed
under this subsection to enjoin such violation,
(B) an action to recover for actual monetary loss from such a violation, or to
receive $500 in damages for each such violation, whichever is greater, or
(C) both such actions.
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If the court finds that the defendant willfully or knowingly violated this subsection
or the regulations prescribed under this subsection, the court may, in its discretion,
increase the amount of the award to an amount equal to not more than 3 times the
amount available under subparagraph (B) of this paragraph.

(c) Protection of subscriber privacy rights
(1) Rulemaking proceeding required

Within 120 days after December 20, 1991, the Commission shall initiate a rulemaking
proceeding concerning the need to protect residential telephone subscribers' privacy rights to
avoid receiving telephone solicitations to which they object. The proceeding shall--

(A) compare and evaluate alternative methods and procedures (including the use of
electronic databases, telephone network technologies, special directory markings,
industry-based or company-specific ~ “do not call'' systems, and any other alternatives,
individually or in combination) for their effectiveness in protecting such privacy rights,
and in terms of their cost and other advantages and disadvantages;

(B) evaluate the categories of public and private entities that would have the
capacity to establish and administer such methods and procedures;

(C) consider whether different methods and procedures may apply for local
telephone solicitations, such as local telephone solicitations of small businesses or holders
of second class mail permits;

(D) consider whether there is a need for additional Commission authority to further
restrict telephone solicitations, including those calls exempted under subsection (a)(3) of
this section, and, if such a finding is made and supported by the record, propose specific
restrictions to the Congress; and

(E) develop proposed regulations to implement the methods and procedures that
the Commission determines are most effective and efficient to accomplish the purposes
of this section.

(2) Regulations

Not later than 9 months after December 20, 1991, the Commission shall conclude the
rulemaking proceeding initiated under paragraph (1) and shall prescribe regulations to implement
methods and procedures for protecting the privacy rights described in such paragraph in an
efficient, effective, and economic manner and without the imposition of any additional charge to
telephone subscribers.

(3) Use of database permitted

The regulations required by paragraph (2) may require the establishment and operation of a
single national database to compile a list of telephone numbers of residential subscribers who
object to receiving telephone solicitations, and to make that compiled list and parts thereof
available for purchase. If the Commission determines to require such a database, such
regulations shall--
(A) specify a method by which the Commission will select an entity to administer
such database;
(B) require each common carrier providing telephone exchange service, in
accordance with regulations prescribed by the Commission, to inform subscribers for
telephone exchange service of the opportunity to provide notification, in accordance with
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regulations established under this paragraph, that such subscriber objects to receiving
telephone solicitations;

(C) specify the methods by which each telephone subscriber shall be informed, by
the common carrier that provides local exchange service to that subscriber, of (i) the
subscriber's right to give or revoke a notification of an objection under subparagraph (A),
and (ii) the methods by which such right may be exercised by the subscriber;

(D) specify the methods by which such objections shall be collected and added to
the database;

(E) prohibit any residential subscriber from being charged for giving or revoking
such notification or for being included in a database compiled under this section;

(F) prohibit any person from making or transmitting a telephone solicitation to the
telephone number of any subscriber included in such database;

(G) specify (i) the methods by which any person desiring to make or transmit
telephone solicitations will obtain access to the database, by area code or local exchange
prefix, as required to avoid calling the telephone numbers of subscribers included in such
database; and (ii) the costs to be recovered from such persons;

(H) specify the methods for recovering, from persons accessing such database,
the costs involved in identifying, collecting, updating, disseminating, and selling, and
other activities relating to, the operations of the database that are incurred by the entities
carrying out those activities;

(I) specify the frequency with which such database will be updated and specify
the method by which such updating will take effect for purposes of compliance with the
regulations prescribed under this subsection;

(J) be designed to enable States to use the database mechanism selected by the
Commission for purposes of administering or enforcing State law;

(K) prohibit the use of such database for any purpose other than compliance with
the requirements of this section and any such State law and specify methods for
protection of the privacy rights of persons whose numbers are included in such database;
and

(L) require each common carrier providing services to any person for the purpose
of making telephone solicitations to notify such person of the requirements of this section
and the regulations thereunder.

(4) Considerations required for use of database method

If the Commission determines to require the database mechanism described in paragraph
(3), the Commission shall--

(A) in developing procedures for gaining access to the database, consider the
different needs of telemarketers conducting business on a national, regional, State, or
local level;

(B) develop a fee schedule or price structure for recouping the cost of such
database that recognizes such differences and--

(i) reflect the relative costs of providing a national, regional, State, or local
list of phone numbers of subscribers who object to receiving telephone
solicitations;

(ii) reflect the relative costs of providing such lists on paper or electronic
media; and

(iii) not place an unreasonable financial burden on small businesses; and



(C) consider (i) whether the needs of telemarketers operating on a local basis could
be met through special markings of area white pages directories, and (ii) if such
directories are needed as an adjunct to database lists prepared by area code and local
exchange prefix.

(5) Private right of action

A person who has received more than one telephone call within any 12-month period by or on
behalf of the same entity in violation of the regulations prescribed under this subsection may, if
otherwise permitted by the laws or rules of court of a State bring in an appropriate court of that
State--

(A) an action based on a violation of the regulations prescribed under this subsection to
enjoin such violation,

(B) an action to recover for actual monetary loss from such a violation, or to receive up to
$500 in damages for each such violation, whichever is greater, or

(C) both such actions.

It shall be an affirmative defense in any action brought under this paragraph that the defendant
has established and implemented, with due care, reasonable practices and procedures to
effectively prevent telephone solicitations in violation of the regulations prescribed under this
subsection. If the court finds that the defendant willfully or knowingly violated the regulations
prescribed under this subsection, the court may, in its discretion, increase the amount of the
award to an amount equal to not more than 3 times the amount available under subparagraph
(B) of this paragraph.

(6) Relation to subsection (b)

The provisions of this subsection shall not be construed to permit a communication prohibited by
subsection (b) of this section.

(d) Technical and procedural standards
(1) Prohibition

It shall be unlawful for any person within the United States--

(A) to initiate any communication using a telephone facsimile machine, or to make
any telephone call using any automatic telephone dialing system, that does not comply
with the technical and procedural standards prescribed under this subsection, or to use
any telephone facsimile machine or automatic telephone dialing system in a manner that
does not comply with such standards; or

(B) to use a computer or other electronic device to send any message via a
telephone facsimile machine unless such person clearly marks, in a margin at the top or
bottom of each transmitted page of the message or on the first page of the transmission,
the date and time it is sent and an identification of the business, other entity, or
individual sending the message and the telephone number of the sending machine or of
such business, other entity, or individual.

(2) Telephone facsimile machines
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The Commission shall revise the regulations setting technical and procedural standards
for telephone facsimile machines to require that any such machine which is manufactured after
one year after December 20, 1991, clearly marks, in a margin at the top or bottom of each
transmitted page or on the first page of each transmission, the date and time sent, an
identification of the business, other entity, or individual sending the message, and the telephone
number of the sending machine or of such business, other entity, or individual.

(3) Artificial or prerecorded voice systems

The Commission shall prescribe technical and procedural standards for systems that are
used to transmit any artificial or prerecorded voice message via telephone. Such standards shall
require that--

(A) all artificial or prerecorded telephone messages (i) shall, at the beginning of the
message, state clearly the identity of the business, individual, or other entity initiating the
call, and (ii) shall, during or after the message, state clearly the telephone number or
address of such business, other entity, or individual; and

(B) any such system will automatically release the called party's line within 5
seconds of the time notification is transmitted to the system that the called party has
hung up, to allow the called party's line to be used to make or receive other calls.

(e) Effect on State law
(1) State law not preempted

Except for the standards prescribed under subsection (d) of this section and subject to
paragraph (2) of this subsection, nothing in this section or in the regulations prescribed under
this section shall preempt any State law that imposes more restrictive intrastate requirements or
regulations on, or which prohibits--

(A) the use of telephone facsimile machines or other electronic devices to send
unsolicited advertisements;

(B) the use of automatic telephone dialing systems;

(C) the use of artificial or prerecorded voice messages; or

(D) the making of telephone solicitations.

(2) State use of databases

If, pursuant to subsection (c)(3) of this section, the Commission requires the
establishment of a single national database of telephone numbers of subscribers who object to
receiving telephone solicitations, a State or local authority may not, in its regulation of telephone
solicitations, require the use of any database, list, or listing system that does not include the
part of such single national database that relates to such State.

(f) Actions by States
(1) Authority of States
Whenever the attorney general of a State, or an official or agency designated by a State,
has reason to believe that any person has engaged or is engaging in a pattern or practice of

telephone calls or other transmissions to residents of that State in violation of this section or the
regulations prescribed under this section, the State may bring a civil action on behalf of its


Peter
Highlight


residents to enjoin such calls, an action to recover for actual monetary loss or receive $500 in
damages for each violation, or both such actions. If the court finds the defendant willfully or
knowingly violated such regulations, the court may, in its discretion, increase the amount of the
award to an amount equal to not more than 3 times the amount available under the preceding
sentence.

(2) Exclusive jurisdiction of Federal courts

The district courts of the United States, the United States courts of any territory, and the
District Court of the United States for the District of Columbia shall have exclusive jurisdiction
over all civil actions brought under this subsection. Upon proper application, such courts shall
also have jurisdiction to issue writs of mandamus, or orders affording like relief, commanding the
defendant to comply with the provisions of this section or regulations prescribed under this
section, including the requirement that the defendant take such action as is necessary to remove
the danger of such violation. Upon a proper showing, a permanent or temporary injunction or
restraining order shall be granted without bond.

(3) Rights of Commission

The State shall serve prior written notice of any such civil action upon the Commission
and provide the Commission with a copy of its complaint, except in any case where such prior
notice is not feasible, in which case the State shall serve such notice immediately upon
instituting such action. The Commission shall have the right (A) to intervene in the action, (B)
upon so intervening, to be heard on all matters arising therein, and (C) to file petitions for
appeal.

(4) Venue; service of process

Any civil action brought under this subsection in a district court of the United States may
be brought in the district wherein the defendant is found or is an inhabitant or transacts business
or wherein the violation occurred or is occurring, and process in such cases may be served in
any district in which the defendant is an inhabitant or where the defendant may be found.

(5) Investigatory powers

For purposes of bringing any civil action under this subsection, nothing in this section
shall prevent the attorney general of a State, or an official or agency designated by a State, from
exercising the powers conferred on the attorney general or such official by the laws of such
State to conduct investigations or to administer oaths or affirmations or to compel the
attendance of witnesses or the production of documentary and other evidence.

(6) Effect on State court proceedings
Nothing contained in this subsection shall be construed to prohibit an authorized State
official from proceeding in State court on the basis of an alleged violation of any general civil or

criminal statute of such State.

(7) Limitation
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Whenever the Commission has instituted a civil action for violation of regulations
prescribed under this section, no State may, during the pendency of such action instituted by
the Commission, subsequently institute a civil action against any defendant named in the
Commission's complaint for any violation as alleged in the Commission's complaint.

(8) “Attorney general” defined

As used in this subsection, the term * “attorney general'' means the chief legal officer of
a State.

(June 19, 1934, ch. 652, title Il, Sec. 227, as added Pub. L. 102-243, Sec. 3(a), Dec. 20,
1991, 105 Stat. 2395; amended Pub. L. 102-5586, title IV, Sec. 402, Oct. 28, 1992, 106 Stat.
4194; Pub. L. 103-414, title Ill, Sec. 303(a)(11), (12), Oct. 25, 1994, 108 Stat. 4294.)

Amendments

1994--Subsec. (b)(2)(C). Pub. L. 103-414, Sec. 303(a)(11), substituted * “paragraph'' for
* “paragraphs''.

Subsec. (e)(2). Pub. L. 103-414, Sec. 303(a)(12), substituted * " national database'' for
" “national datebase'' after * “such single''.

1992--Subsec. (b)(2)(C). Pub. L. 102-556 added subpar. (C).

Effective Date; Deadline for Regulations

Section 3(c) of Pub. L. 102-243, as amended by Pub. L. 102-5586, title I, Sec. 102, Oct.
28, 1992, 106 Stat. 4186, provided that:

"7 (1) Regulations.--The Federal Communications Commission shall prescribe
regulations to implement the amendments made by this section [enacting this section and
amending section 152 of this title] not later than 9 months after the date of enactment of
this Act [Dec. 20, 1991].

" " (2) Effective date.--The requirements of section 227 of the Communications Act
of 1934 [this section] (as added by this section), other than the authority to prescribe
regulations, shall take effect one year after the date of enactment of this Act [Dec. 20,
1991].

Congressional Statement of Findings

Section 2 of Pub. L. 102-243 provided that: * “ The Congress finds that:

* (1) The use of the telephone to market goods and services to the home and
other businesses is now pervasive due to the increased use of cost-effective
telemarketing techniques.

**(2) Over 30,000 businesses actively telemarket goods and services to business
and residential customers.

* 7 (3) More than 300,000 solicitors call more than 18,000,000 Americans every
day.

* " (4) Total United States sales generated through telemarketing amounted to
$435,000,000,000 in 1990, a more than four-fold increase since 1984.



* 7 (5) Unrestricted telemarketing, however, can be an intrusive invasion of privacy
and, when an emergency or medical assistance telephone line is seized, a risk to public
safety.

* 7 (6) Many consumers are outraged over the proliferation of intrusive, nuisance
calls to their homes from telemarketers.

**(7) Over half the States now have statutes restricting various uses of the
telephone for marketing, but telemarketers can evade their prohibitions through interstate
operations; therefore, Federal law is needed to control residential telemarketing practices.

" 7 (8) The Constitution does not prohibit restrictions on commercial telemarketing
solicitations.

*(9) Individuals' privacy rights, public safety interests, and commercial freedoms
of speech and trade must be balanced in a way that protects the privacy of individuals
and permits legitimate telemarketing practices.

**(10) Evidence compiled by the Congress indicates that residential telephone
subscribers consider automated or prerecorded telephone calls, regardless of the content
or the initiator of the message, to be a nuisance and an invasion of privacy.

**(11) Technologies that might allow consumers to avoid receiving such calls are
not universally available, are costly, are unlikely to be enforced, or place an inordinate
burden on the consumer.

* 7 (12) Banning such automated or prerecorded telephone calls to the home,
except when the receiving party consents to receiving the call or when such calls are
necessary in an emergency situation affecting the health and safety of the consumer, is
the only effective means of protecting telephone consumers from this nuisance and
privacy invasion.

" (13) While the evidence presented to the Congress indicates that automated or
prerecorded calls are a nuisance and an invasion of privacy, regardless of the type of call,
the Federal Communications Commission should have the flexibility to design different
rules for those types of automated or prerecorded calls that it finds are not considered a
nuisance or invasion of privacy, or for noncommercial calls, consistent with the free
speech protections embodied in the First Amendment of the Constitution.

* *(14) Businesses also have complained to the Congress and the Federal
Communications Commission that automated or prerecorded telephone calls are a
nuisance, are an invasion of privacy, and interfere with interstate commerce.

* *(15) The Federal Communications Commission should consider adopting
reasonable restrictions on automated or prerecorded calls to businesses as well as to the
home, consistent with the constitutional protections of free speech."

Section Referred to in Other Sections

This section is referred to in section 152 of this title.
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(3) The carrier’s regulatory contact
and/or designated agent;

(4) All names that the carrier has
used in the past; and

(5) The state(s) in which the carrier
provides telecommunications service.

(c) Submission of registration. A carrier
that is subject to the registration re-
quirement pursuant to paragraph (a) of
this section shall submit the informa-
tion described in paragraph (b) of this
section in accordance with the Instruc-
tions to FCC Form 499-A. FCC Form
499-A must be submitted under oath
and penalty of perjury.

(d) Rejection of registration. The Com-
mission may reject or suspend a car-
rier’s registration for any of the rea-
sons identified in paragraphs (e) or (f)
of this section.

(e) Revocation or suspension of oper-
ating authority. After notice and oppor-
tunity to respond, the Commission
may revoke or suspend the authoriza-
tion of a carrier to provide service if
the carrier provides materially false or
incomplete information in its FCC
Form 499-A or otherwise fails to com-
ply with paragraphs (a), (b), and (c) of
this section.

(f) Imposition of fine. After notice and
opportunity to respond, the Commis-
sion may impose a fine on a carrier
that is subject to the registration re-
quirement pursuant to paragraph (a) of
this section if that carrier fails to sub-
mit an FCC Form 499-A in accordance
with paragraphs (a), (b), and (c) of this
section.

(g9) Changes in information. A carrier
must notify the Commission of any
changes to the information provided
pursuant to paragraph (b) of this sec-
tion within no more than one week of
the change. Carriers may satisfy this
requirement by filing the relevant por-
tion of FCC Form 499-A in accordance
with the Instructions to such form.

(h) Duty to confirm registration of other
carriers. The Commission shall make
available to the public a comprehen-
sive listing of registrants and the infor-
mation that they have provided pursu-
ant to paragraph (b) of this section. A
telecommunications carrier providing
telecommunications service for resale
shall have an affirmative duty to ascer-
tain whether a potential carrier-cus-
tomer (i.e., reseller) that is subject to

§64.1200

the registration requirement pursuant
to paragraph (a) of this section has
filed an FCC Form 499-A with the Com-
mission prior to offering service to
that carrier-customer. After notice and
opportunity to respond, the Commis-
sion may impose a fine on a carrier for
failure to confirm the registration sta-
tus of a potential carrier-customer be-
fore providing that carrier-customer
with service.

[66 FR 12894, Mar. 1, 2001]

Subpart L—Restrictions on Tele-
marketing and Telephone So-
licitation

§64.1200 Delivery restrictions.

(a) No person or entity may:

(1) Initiate any telephone call (other
than a call made for emergency pur-
poses or made with the prior express
consent of the called party) using an
automatic telephone dialing system or
an artificial or prerecorded voice,

(i) To any emergency telephone line,
including any 911 line and any emer-
gency line of a hospital, medical physi-
cian or service office, health care facil-
ity, poison control center, or fire pro-
tection or law enforcement agency;

(ii) To the telephone line of any guest
room or patient room of a hospital,
health care facility, elderly home, or
similar establishment; or

(iii) To any telephone number as-
signed to a paging service, cellular
telephone service, specialized mobile
radio service, or other radio common
carrier service, or any service for
which the called party is charged for
the call.

(2) Initiate any telephone call to any
residential line using an artificial or
prerecorded voice to deliver a message
without the prior express consent of
the called party, unless the call,

(i) Is made for emergency purposes,

(ii) Is not made for a commercial pur-
pose,

(iii) Is made for a commercial pur-
pose but does not include or introduce
an unsolicited advertisement or con-
stitute a telephone solicitation,

(iv) Is made to any person with whom
the caller has an established business
relationship at the time the call is
made, or
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(v) Is made by or on behalf of a tax-
exempt nonprofit organization.

(3) Use a telephone facsimile ma-
chine, computer, or other device to
send an unsolicited advertisement to a
telephone facsimile machine,

(i) For purposes of paragraph (a)(3) of
this section, a facsimile advertisement
is not “unsolicited” if the recipient has
granted the sender prior express invita-
tion or permission to deliver the adver-
tisement, as evidenced by a signed,
written statement that includes the
facsimile number to which any adver-
tisements may be sent and clearly indi-
cates the recipient’s consent to receive
such facsimile advertisements from the
sender.

(iif) A facsimile broadcaster will be
liable for violations of paragraph (a)(3)
of this section if it demonstrates a high
degree of involvement in, or actual no-
tice of, the unlawful activity and fails
to take steps to prevent such facsimile
transmissions.

(4) Use an automatic telephone dial-
ing system in such a way that two or
more telephone lines of a multi-line
business are engaged simultaneously.

(5) Disconnect an unanswered tele-
marketing call prior to at least 15 sec-
onds or four (4) rings.

(6) Abandon more than three percent
of all telemarketing calls that are an-
swered live by a person, measured over
a 30-day period. A call is “abandoned” if
it is not connected to a live sales rep-
resentative within two (2) seconds of
the called person’s completed greeting.
Whenever a sales representative is not
available to speak with the person an-
swering the call, that person must re-
ceive, within two (2) seconds after the
called person’s completed greeting, a
prerecorded identification message
that states only the name and tele-
phone number of the business, entity,
or individual on whose behalf the call
was placed, and that the call was for
“telemarketing purposes.” The tele-
phone number so provided must permit
any individual to make a do-not-call
request during regular business hours
for the duration of the telemarketing
campaign. The telephone number may
not be a 900 number or any other num-
ber for which charges exceed local or
long distance transmission charges.
The seller or telemarketer must main-

47 CFR Ch. | (10-1-04 Edition)

tain records establishing compliance
with paragraph (a)(6) of this section.

(i) A call for telemarketing purposes
that delivers an artificial or
prerecorded voice message to a residen-
tial telephone line that is assigned to a
person who either has granted prior ex-
press consent for the call to be made or
has an established business relation-
ship with the caller shall not be consid-
ered an abandoned call if the message
begins within two (2) seconds of the
called person’s completed greeting.

(ii) Calls made by or on behalf of tax-
exempt nonprofit organizations are not
covered by paragraph (a)(6) of this sec-
tion.

(7) Use any technology to dial any
telephone number for the purpose of
determining whether the line is a fac-
simile or voice line.

(b) All artificial or prerecorded tele-
phone messages shall:

(1) At the beginning of the message,
state clearly the identity of the busi-
ness, individual, or other entity that is
responsible for initiating the call. If a
business is responsible for initiating
the call, the name under which the en-
tity is registered to conduct business
with the State Corporation Commis-
sion (or comparable regulatory author-
ity) must be stated, and

(2) During or after the message, state
clearly the telephone number (other
than that of the autodialer or
prerecorded message player that placed
the call) of such business, other entity,
or individual. The telephone number
provided may not be a 900 number or
any other number for which charges
exceed local or long distance trans-
mission charges. For telemarketing
messages to residential telephone sub-
scribers, such telephone number must
permit any individual to make a do-
not-call request during regular busi-
ness hours for the duration of the tele-
marketing campaign.

(c) No person or entity shall initiate
any telephone solicitation, as defined
in paragraph (f)(9) of this section, to:

(1) Any residential telephone sub-
scriber before the hour of 8 a.m. or
after 9 p.m. (local time at the called
party’s location), or

(2) A residential telephone subscriber
who has registered his or her telephone
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number on the national do-not-call reg-
istry of persons who do not wish to re-
ceive telephone solicitations that is
maintained by the federal government.
Such do-not-call registrations must be
honored for a period of 5 years. Any
person or entity making telephone so-
licitations (or on whose behalf tele-
phone solicitations are made) will not
be liable for violating this requirement
if:

(i) It can demonstrate that the viola-
tion is the result of error and that as
part of its routine business practice, it
meets the following standards:

(A) Written procedures. It has estab-
lished and implemented written proce-
dures to comply with the national do-
not-call rules;

(B) Training of personnel. It has
trained its personnel, and any entity
assisting in its compliance, in proce-
dures established pursuant to the na-
tional do-not-call rules;

(C) Recording. It has maintained and
recorded a list of telephone numbers
that the seller may not contact;

(D) Accessing the national do-not-call
database. It uses a process to prevent
telephone solicitations to any tele-
phone number on any list established
pursuant to the do-not-call rules, em-
ploying a version of the national do-
not-call registry obtained from the ad-
ministrator of the registry no more
than three months prior to the date
any call is made, and maintains
records documenting this process; and

(E) Purchasing the national do-not-call
database. It uses a process to ensure
that it does not sell, rent, lease, pur-
chase or use the national do-not-call
database, or any part thereof, for any
purpose except compliance with this
section and any such state or federal
law to prevent telephone solicitations
to telephone numbers registered on the
national database. It purchases access
to the relevant do-not-call data from
the administrator of the national data-
base and does not participate in any ar-
rangement to share the cost of access-
ing the national database, including
any arrangement with telemarketers
who may not divide the costs to access
the national database among various
client sellers; or

(if) It has obtained the subscriber’s
prior express invitation or permission.

§64.1200

Such permission must be evidenced by
a signed, written agreement between
the consumer and seller which states
that the consumer agrees to be con-
tacted by this seller and includes the
telephone number to which the calls
may be placed; or

(iii) The telemarketer making the
call has a personal relationship with
the recipient of the call.

(d) No person or entity shall initiate
any call for telemarketing purposes to
a residential telephone subscriber un-
less such person or entity has insti-
tuted procedures for maintaining a list
of persons who request not to receive
telemarketing calls made by or on be-
half of that person or entity. The pro-
cedures instituted must meet the fol-
lowing minimum standards:

(1) Written policy. Persons or entities
making calls for telemarketing pur-
poses must have a written policy,
available upon demand, for maintain-
ing a do-not-call list.

(2) Training of personnel engaged in
telemarketing. Personnel engaged in any
aspect of telemarketing must be in-
formed and trained in the existence
and use of the do-not-call list.

(3) Recording, disclosure of do-not-call
requests. If a person or entity making a
call for telemarketing purposes (or on
whose behalf such a call is made) re-
ceives a request from a residential tele-
phone subscriber not to receive calls
from that person or entity, the person
or entity must record the request and
place the subscriber’s name, if pro-
vided, and telephone number on the do-
not-call list at the time the request is
made. Persons or entities making calls
for telemarketing purposes (or on
whose behalf such calls are made) must
honor a residential subscriber’s do-not-
call request within a reasonable time
from the date such request is made.
This period may not exceed thirty days
from the date of such request. If such
requests are recorded or maintained by
a party other than the person or entity
on whose behalf the telemarketing call
is made, the person or entity on whose
behalf the telemarketing call is made
will be liable for any failures to honor
the do-not-call request. A person or en-
tity making a call for telemarketing
purposes must obtain a consumer’s
prior express permission to share or
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forward the consumer’s request not to
be called to a party other than the per-
son or entity on whose behalf a tele-
marketing call is made or an affiliated
entity.

(4) Ildentification of sellers and tele-
marketers. A person or entity making a
call for telemarketing purposes must
provide the called party with the name
of the individual caller, the name of
the person or entity on whose behalf
the call is being made, and a telephone
number or address at which the person
or entity may be contacted. The tele-
phone number provided may not be a
900 number or any other number for
which charges exceed local or long dis-
tance transmission charges.

(5) Affiliated persons or entities. In the
absence of a specific request by the
subscriber to the contrary, a residen-
tial subscriber’s do-not-call request
shall apply to the particular business
entity making the call (or on whose be-
half a call is made), and will not apply
to affiliated entities unless the con-
sumer reasonably would expect them
to be included given the identification
of the caller and the product being ad-
vertised.

(6) Maintenance of do-not-call lists. A
person or entity making calls for tele-
marketing purposes must maintain a
record of a caller’s request not to re-
ceive further telemarketing calls. A
do-not-call request must be honored for
5 years from the time the request is
made.

(7) Tax-exempt nonprofit organiza-
tions are not required to comply with
64.1200(d).

(e) The rules set forth in paragraph
(c) and (d) of this section are applicable
to any person or entity making tele-
phone solicitations or telemarketing
calls to wireless telephone numbers to
the extent described in the Commis-
sion’s Report and Order, CG Docket No.
02-278, FCC 03-153, “Rules and Regula-
tions Implementing the Telephone
Consumer Protection Act of 1991.”

(f) As used in this section:

(1) The terms automatic telephone dial-
ing system and autodialer mean equip-
ment which has the capacity to store
or produce telephone numbers to be
called using a random or sequential
number generator and to dial such
numbers.

47 CFR Ch. | (10-1-04 Edition)

(2) The term emergency purposes
means calls made necessary in any sit-
uation affecting the health and safety
of consumers.

(3) The term established business rela-
tionship means a prior or existing rela-
tionship formed by a voluntary two-
way communication between a person
or entity and a residential subscriber
with or without an exchange of consid-
eration, on the basis of the subscriber’s
purchase or transaction with the enti-
ty within the eighteen (18) months im-
mediately preceding the date of the
telephone call or on the basis of the
subscriber’s inquiry or application re-
garding products or services offered by
the entity within the three months im-
mediately preceding the date of the
call, which relationship has not been
previously terminated by either party.

(i) The subscriber’s seller-specific do-
not-call request, as set forth in para-
graph (d)(3) of this section, terminates
an established business relationship for
purposes of telemarketing and tele-
phone solicitation even if the sub-
scriber continues to do business with
the seller.

(if) The subscriber’s established busi-
ness relationship with a particular
business entity does not extend to af-
filiated entities unless the subscriber
would reasonably expect them to be in-
cluded given the nature and type of
goods or services offered by the affil-
iate and the identity of the affiliate.

NOoTE TO PARAGRAPH(f)(3): Paragraph
64.1200(f)(3) is stayed as of October 14, 2003, as
it applies to the time limitations on fac-
simile advertisements. The Federal Commu-
nications Commission will publish a docu-
ment in the FEDERAL REGISTER when the
stay is lifted.

(4) The term facsimile broadcaster
means a person or entity that trans-
mits messages to telephone facsimile
machines on behalf of another person
or entity for a fee.

(5) The term seller means the person
or entity on whose behalf a telephone
call or message is initiated for the pur-
pose of encouraging the purchase or
rental of, or investment in, property,
goods, or services, which is transmitted
to any person.

(6) The term telemarketer means the
person or entity that initiates a tele-
phone call or message for the purpose
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of encouraging the purchase or rental
of, or investment in, property, goods,
or services, which is transmitted to
any person.

(7) The term telemarketing means the
initiation of a telephone call or mes-
sage for the purpose of encouraging the
purchase or rental of, or investment in,
property, goods, or services, which is
transmitted to any person.

(8) The term telephone facsimile ma-
chine means equipment which has the
capacity to transcribe text or images,
or both, from paper into an electronic
signal and to transmit that signal over
a regular telephone line, or to tran-
scribe text or images (or both) from an
electronic signal received over a reg-
ular telephone line onto paper.

(9) The term telephone solicitation
means the initiation of a telephone call
or message for the purpose of encour-
aging the purchase or rental of, or in-
vestment in, property, goods, or serv-
ices, which is transmitted to any per-
son, but such term does not include a
call or message:

(i) To any person with that person’s
prior express invitation or permission;

(if) To any person with whom the
caller has an established business rela-
tionship; or

(iii) By or on behalf of a tax-exempt
nonprofit organization.

(10) The term unsolicited advertisement
means any material advertising the
commercial availability or quality of
any property, goods, or services which
is transmitted to any person without
that person’s prior express invitation
or permission.

(11) The term personal relationship
means any family member, friend, or
acquaintance of the telemarketer mak-
ing the call.

(9) Beginning January 1, 2004, com-
mon carriers shall:

(1) When providing local exchange
service, provide an annual notice, via
an insert in the subscriber’s bill, of the
right to give or revoke a notification of
an objection to receiving telephone so-
licitations pursuant to the national do-
not-call database maintained by the
federal government and the methods by
which such rights may be exercised by
the subscriber. The notice must be
clear and conspicuous and include, at a
minimum, the Internet address and

§64.1201

toll-free number that residential tele-
phone subscribers may use to register
on the national database.

(2) When providing service to any
person or entity for the purpose of
making telephone solicitations, make
a one-time notification to such person
or entity of the national do-not-call re-
quirements, including, at a minimum,
citation to 47 CFR 64.1200 and 16 CFR
310. Failure to receive such notification
will not serve as a defense to any per-
son or entity making telephone solici-
tations from violations of this section.

(h) The administrator of the national
do-not-call registry that is maintained
by the federal government shall make
the telephone numbers in the database
available to the States so that a State
may use the telephone numbers that
relate to such State as part of any
database, list or listing system main-
tained by such State for the regulation
of telephone solicitations.

[68 FR 44177, July 25, 2003, as amended at 68
FR 59131, Oct. 14, 2003]

EFFECTIVE DATE NOTES: 1. At 68 FR 44177,
July 25, 2003, §64.1200 was revised. Paragraph
(@)(3)(i) will become effective Jan. 1, 2005.

2. At 68 FR 59130, Oct. 14, 2003, paragraph
(P (3) was stayed.

§64.1201 Restrictions on billing name
and address disclosure.

(a) As used in this section:

(1) The term billing name and address
means the name and address provided
to a local exchange company by each of
its local exchange customers to which
the local exchange company directs
bills for its services.

(2) The term “telecommunications
service provider” means interexchange
carriers, operator service providers, en-
hanced service providers, and any other
provider of interstate telecommuni-
cations services.

(3) The term authorized billing agent
means a third party hired by a tele-
communications service provider to
perform billing and collection services
for the telecommunications service
provider.

(4) The term bulk basis means billing
name and address information for all
the local exchange service subscribers
of a local exchange carrier.

305


Peter
Highlight

Peter
Highlight


Federal Communications Commission

caused to pass through a proper on-
hook transition in order to minimize
the likelihood of damage to individuals
with normal hearing.

(g) These incorporations by reference
of paragraph 4.1.2 (including table 4.4)
of American National Standards Insti-
tute (ANSI) Standard ANSI/EIA-470-A-
1987 and paragraph 4.3.2 of ANSI/EIA/
TIA-579-1991 were approved by the Di-
rector of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies of these publications
may be purchased from the American
National Standards Institute (ANSI),
Sales Department, 11 West 42nd Street,
13th Floor, New York, NY 10036, (212)
642-4900. Copies also may be inspected
during normal business hours at the
following locations: Consumer and
Governmental Affairs Bureau, Ref-
erence Information Center, Federal
Communications Commission, 445 12th
Street, SW, Washington, DC 20554; and
the National Archives and Records Ad-
ministration (NARA). For information
on the availability of this material at
NARA, call 202-741-6030, or go to: http://
www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

[61 FR 42187, Aug. 14, 1996, as amended at 64
FR 60726, Nov. 8, 1999; 67 FR 13229, Mar. 21,
2002; 69 FR 18803, Apr. 9, 2004]

§68.318 Additional limitations.

(a) General. Registered terminal
equipment for connection to those
services discussed below must incor-
porate the specified features.

(b) Registered terminal equipment with
automatic dialing capability. (1) Auto-
matic dialing to any individual number
is limited to two successive attempts.
Automatic dialing equipment which
employ means for detecting both busy
and reorder signals shall be permitted
an additional 13 attempts if a busy or
reorder signal is encountered on each
attempt. The dialer shall be unable to
re-attempt a call to the same number
for at least 60 minutes following either
the second or fifteenth successive at-
tempt, whichever applies, unless the di-
aler is reactivated by either manual or
external means. This rule does not
apply to manually activated dialers
that dial a number once following each
activation.

§68.318

NOTE TO PARAGRAPH(b)(1): Emergency
alarm dialers and dialers under external
computer control are exempt from these re-
quirements.

(2) If means are employed for detect-
ing both busy and reorder signals, the
automatic dialing equipment shall re-
turn to its on-hook state within 15 sec-
onds after detection of a busy or reor-
der signal.

(3) If the called party does not an-
swer, the automatic dialer shall return
to the on-hook state within 60 seconds
of completion of dialing.

(4) If the called party answers, and
the calling equipment does not detect a
compatible terminal equipment at the
called end, then the automatic dialing
equipment shall be limited to one addi-
tional call which is answered. The
automatic dialing equipment shall
comply with paragraphs (b)(1), (b)(2),
and (b)(3) of this section for additional
call attempts that are not answered.

(5) Sequential dialers shall dial only
once to any individual number before
proceeding to dial another number.

(6) Network addressing signals shall
be transmitted no earlier than:

(i) 70 ms after receipt of dial tone at
the network demarcation point; or

(ii) 600 ms after automatically going
off-hook (for single line equipment
that does not use dial tone detectors);
or

(iii) 70 ms after receipt of CO ground
start at the network demarcation
point.

(c) Line seizure by automatic telephone
dialing systems. Automatic telephone
dialing systems which deliver a re-
corded message to the called party
must release the called party’s tele-
phone line within 5 seconds of the time
notification is transmitted to the sys-
tem that the called party has hung up,
to allow the called party’s line to be
used to make or receive other calls.

(d) Telephone facsimile machines; Iden-
tification of the sender of the message. It
shall be unlawful for any person within
the United States to use a computer or
other electronic device to send any
message via a telephone facsimile ma-
chine unless such person clearly
marks, in a margin at the top or bot-
tom of each transmitted page of the
message or on the first page of the
transmission, the date and time it is
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sent and an identification of the busi-
ness, other entity, or individual send-
ing the message and the telephone
number of the sending machine or of
such business, other entity, or indi-
vidual. If a facsimile broadcaster dem-
onstrates a high degree of involvement
in the sender’s facsimile messages,
such as supplying the numbers to
which a message is sent, that broad-
caster’s name, under which it is reg-
istered to conduct business with the
State Corporation Commission (or
comparable regulatory authority),
must be identified on the facsimile,
along with the sender’s name. Tele-
phone facsimile machines manufac-
tured on and after December 20, 1992,
must clearly mark such identifying in-
formation on each transmitted page.

(e) Requirement that registered equip-
ment allow access to common carriers.
Any equipment or software manufac-
tured or imported on or after April 17,
1992, and installed by any aggregator
shall be technologically capable of pro-
viding consumers with access to inter-
state providers of operator services
through the use of equal access codes.
The terms used in this paragraph shall
have meanings defined in §64.708 of this
chapter (47 CFR 64.708).

[62 FR 61691, Nov. 19, 1997, as amended at 68
FR 44179, July 25, 2003]

§68.320 Supplier’s Declaration of Con-
formity.

(a) Supplier’'s Declaration of Con-
formity is a procedure where the re-
sponsible party, as defined in §68.3,
makes measurements or takes other
necessary steps to ensure that the ter-
minal equipment complies with the ap-
propriate technical standards.

(b) The Supplier’'s Declaration of
Conformity attaches to all items subse-
quently marketed by the responsible
party which are identical, within the
variation that can be expected to arise
as a result of quantity production tech-
niques, to the sample tested and found
acceptable by the responsible party.

(c¢) The Supplier’'s Declaration of
Conformity signifies that the respon-
sible party has determined that the
equipment has been shown to comply
with the applicable technical criteria if
no unauthorized change is made in the

47 CFR Ch. | (10-1-04 Edition)

equipment and if the equipment is
properly maintained and operated.

(d) The responsible party, if different
from the manufacturer, may upon re-
ceiving a written statement from the
manufacturer that the equipment com-
plies with the appropriate technical
criteria, rely on the manufacturer or
independent testing agency to deter-
mine compliance. Any records that the
Administrative Council for Terminal
Attachments requires the responsible
party to maintain shall be in the
English language and shall be made
available to the Commission upon a re-
quest.

(e) No person shall use or make ref-
erence to a Supplier’'s Declaration of
Conformity in a deceptive or mis-
leading manner or to convey the im-
pression that such a Supplier’s Dec-
laration of Conformity reflects more
than a determination by the respon-
sible party that the device or product
has been shown to be capable of com-
plying with the applicable technical
criteria published by the Administra-
tive Council of Terminal Attachments.

[66 FR 7585, Jan. 24, 2001]

§68.321 Location of responsible party.

The responsible party for a Supplier’s
Declaration of Conformity must des-
ignate an agent for service of process
that is physically located within the
United States.

[67 FR 57182, Sept. 9, 2002]

§68.322 Changes in name, address,
ownership or control of responsible
party.

(a) The responsible party for a Sup-
plier’s Declaration of Conformity may
license or otherwise authorize a second
party to manufacture the equipment
covered by the Supplier’s Declaration
of Conformity provided that the re-
sponsible party shall continue to be re-
sponsible to the Commission for ensur-
ing that the equipment produced pur-
suant to such an agreement remains
compliant with the appropriate stand-
ards.

(b) In the case of transactions affect-
ing the responsible party of a Sup-
plier’s Declaration of Conformity, such
as a transfer of control or sale to an-
other company, mergers, or transfer of
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